2:13-cv-00703-MOB-MKM Doc # 51 Filed 09/03/15 Pg1of22 PgID 700

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

IN RE: AUTOMOTIVE PARTS ! Master File No. 12-md-02311

ANTITRUST LITIGATION Honorable Marianne O. Battani

IN RE: ALTERNATORS . Case No. 2:13-cv-00703-MOB-MKM
IN RE: RADIATORS . Case No. 2:13-cv-01003-MOB-MKM
IN RE: STARTERS . Case No. 2:13-cv-01103-MOB-MKM
IN RE: IGNITION COILS : Case No. 2:13-cv-01403-MOB-MKM
IN RE: MOTOR GENERATORS I Case No. 2:13-cv-01503-MOB-MKM
IN RE: INVERTERS - Case No. 2:13-cv-01803-MOB-MKM
IN RE: AIR FLOW METERS © Case No. 2:13-cv-02003-MOB-MKM
IN RE: FUEL INJECTION SYSTEMS . Case No. 2:13-cv-02203-MOB-MKM
IN RE: AUTOMATIC TRANSMISSION . Case No. 2:13-cv-02403-MOB-MKM
FLUID WARMERS :

IN RE: VALVE TIMING CONTROL . Case No. 2:13-cv-02503-MOB-MKM
DEVICES * Case No. 2:13-cv-02603-MOB-MKM
IN RE: ELECTRONIC THROTTLE :

BODIES

THIS DOCUMENT RELATES TO:
ALL END-PAYOR ACTIONS

MOTION FOR AUTHORIZATION TO DISSEMINATE NOTICE TO THE END-
PAYOR PLAINTIFES SETTLEMENT CLASSES

End-Payor Plaintiffs respectfully move the Court, pursuant to Rule 23 of the Federal Rules
of Civil Procedure, for: (i) authorization to disseminate notice to the End-Payor Plaintiff

Settlement Classes®; and (ii) for the appointment of Kinsella Media, LLC and Garden City

! The Court has provisionally approved nine settlement classes in connection with End-Payor
Plaintiffs” settlement with HIAMS, which cover the following automotive parts: Alternators;
Starters; Ignition Coils; Motor Generators; Inverters; Air Flow Meters; Fuel Injection Systems;
Valve Timing Control Devices; and Electronic Throttle Bodies. End-Payor Plaintiffs have filed a



2:13-cv-00703-MOB-MKM Doc # 51 Filed 09/03/15 Pg2of22 PglID 701

Group, LLC as Notice Administrator and Settlement Claims Administrator, respectively. In
support of this Motion, End-Payor Plaintiffs rely upon the accompanying memorandum of law as
well as the supporting declarations and exhibits, all of which are incorporated by reference
herein.

Hitachi Automotive Systems Ltd. (“HIAMS”), T.RAD Co., Ltd.,, and T.RAD North
America, Inc. (together, “T.RAD”) (T.RAD, together with Hitachi, “Settling Defendants”)
consent to this Motion and to the entry of the proposed order authorizing End-Payor Plaintiffs to

disseminate notice to the End-Payor Plaintiff Settlement Classes.

Dated: September 3, 2015 Respectfully submitted,

/s/ Hollis Salzman

Hollis Salzman

Bernard Persky

William V. Reiss

ROBINS KAPLAN LLP

601 Lexington Avenue, Suite 3400
New York, NY 10022
Telephone: (212) 980-7400
Facsimile: (212) 980-7499
HSalzman@RobinsKaplan.com
BPersky@RobinsKaplan.com
WReiss@RobinsKaplan.com

/s/ Steven N. Williams

Steven N. Williams

Adam J. Zapala

Elizabeth Tran

COTCHETT, PITRE & McCARTHY, LLP
San Francisco Airport Office Center

840 Malcolm Road, Suite 200

Burlingame, CA 94010

motion for preliminary approval of their settlement with T.RAD, which seeks provisional
certification of settlement classes, which cover Automatic Transmission Fluid Warmers; and
Radiators (collectively, “Settlement Classes”).
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Telephone: (650) 697-6000
Facsimile: (650) 697-0577
swilliams@cpmlegal.com
azapala@cmplegal.com
etran@cpmlegal.com

/sl Marc M. Seltzer

Marc M. Seltzer

Steven G. Sklaver

SUSMAN GODFREY L.L.P.

1901 Avenue of the Stars, Suite 950
Los Angeles, CA 90067-6029
Telephone: (310) 789-3100
Facsimile: (310) 789-3150
mseltzer@susmangodfrey.com
ssklaver@susmangodfrey.com

Terrell W. Oxford

Omar Ochoa

SUSMAN GODFREY L.L.P.
901 Main Street, Suite 5100
Dallas, TX 75202

Telephone: (214) 754-1900
Facsimile: (214) 754-1933
toxford@susmangodfrey.com
oochoa@susmangodfrey.com

Interim Co-Lead Class Counsel for End-Payor
Plaintiffs

/sl E. Powell Miller

E. Powell Miller (P39487)

Devon P. Allard (P71712)

THE MILLER LAW FIRM, P.C.
950 W. University Drive, Suite 300
Rochester, MI 48307

Telephone: (248) 841-2200
Facsimile: (248) 652-2852
epm@millerlawpc.com
dpa@millerlawpc.com

Interim Liaison Counsel for End-Payor Plaintiffs
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

IN RE: AUTOMOTIVE PARTS I Master File No. 12-md-02311

ANTITRUST LITIGATION Honorable Marianne O. Battani

IN RE: ALTERNATORS . Case No. 2:13-cv-00703-MOB-MKM
IN RE: RADIATORS . Case No. 2:13-cv-01003-MOB-MKM
IN RE: STARTERS . Case No. 2:13-cv-01103-MOB-MKM
IN RE: IGNITION COILS : Case No. 2:13-cv-01403-MOB-MKM
IN RE: MOTOR GENERATORS I Case No. 2:13-cv-01503-MOB-MKM
IN RE: INVERTERS - Case No. 2:13-cv-01803-MOB-MKM
IN RE: AIR FLOW METERS © Case No. 2:13-cv-02003-MOB-MKM
IN RE: FUEL INJECTION SYSTEMS . Case No. 2:13-cv-02203-MOB-MKM
IN RE: AUTOMATIC TRANSMISSION . Case No. 2:13-cv-02403-MOB-MKM
FLUID WARMERS :

IN RE: VALVE TIMING CONTROL . Case No. 2:13-cv-02503-MOB-MKM
DEVICES * Case No. 2:13-cv-02603-MOB-MKM
IN RE: ELECTRONIC THROTTLE :

BODIES

THIS DOCUMENT RELATES TO:
ALL END-PAYOR ACTIONS

MEMORANDUM OF LAW IN SUPPORT OF MOTION FOR AUTHORIZATION
TO DISSEMINATE NOTICE TO THE END-PAYOR PLAINTIFFS
SETTLEMENT CLASSES
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STATEMENT OF ISSUES PRESENTED

Whether the Court should authorize the dissemination of notice of the settlements
reached between End-Payor Plaintiffs and Settling Defendants (defined below);
Whether the Court should appoint Kinsella Media, LLC as Notice Administrator and

Garden City Group as the Settlement Administrator.
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Pursuant to Rule 23(e) of the Federal Rules of Civil Procedure, End-Payor Plaintiffs
(“EPPs” or “Plaintiffs”) hereby move the Court to: (i) approve dissemination of the notice of the
settlements to the Settlement Classes in the above-captioned actions in the manner proposed
herein; and (i) appoint Kinsella Media, LLC (“Kinsella”) and Garden City Group, LLC
(“GCG”) as Notice Administrator and Settlement Administrator, respectively.

. INTRODUCTION

This motion is brought in connection with the settlements reached in the above-captioned
actions between Hitachi Automotive Systems, Ltd. (“HIAMS”), T.RAD Co., Ltd., and T.RAD
North America, Inc. (together, “T.RAD”) (T.RAD, together with Hitachi, “Settling
Defendants™).

EPPs settlement with HIAMS has already been preliminarily approved?, and a settlement
class in each of the cases in which HIAMS is a defendant has been conditionally certified,
providing a partial resolution of the following nine pending cases: Alternators, 2:13-cv-00703,
ECF No. 38; Starters, 2:13-cv-01103, ECF No. 48; Ignition Coils, 2:13-cv-01403, ECF No. 33;
Motor Generators, 2:13-cv-01503, ECF No. 49; Inverters, 2:13-cv-01803, ECF No. 47; Air
Flow Meters, 2:13-cv-02003, ECF No. 23; Fuel Injection Systems, 2:13-cv-02203, ECF No. 90;
Valve Timing Control Devices, 2:13-cv-02503, ECF No. 83; and Electronic Throttle Bodies,
2:13-cv-02603, ECF No. 23.

In each of the aforesaid preliminary approval orders, the Court approved EPPs’ request

for Settlement Class Counsel, at the appropriate time, to propose notice to the members of the

2 EPPs have recently submitted a motion for preliminary approval of their settlement with
T.RAD, Automatic Transmission Fluid Warmers, Case No. 2:13-cv-02403, ECF No. 15,
Radiators, Case No. 2:13-cv-01003, ECF No. 86.
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Settlement Classes, including the form of, method for, and date of dissemination of notice. See,
e.g., Alternators, 2:13-cv-00703, ECF No. 38, | 1.

1. NOTICE TO MEMBERS OF THE SETTLEMENT CLASSES IS APPROPRIATE
AT THIS TIME

The Settling Defendants, and their affiliates, have entered into settlements in 11 Auto
Parts cases for a total of approximately $54 million®. By this motion, EPPs submit for the
Court’s approval a plan for notice to the Settlement Classes and a schedule for the final approval
of these settlements.

Courts routinely grant final settlement approval of interim settlements with one or more
but less than all defendants in multi-defendant antitrust class actions. See, e.g., In re Transpacific
Passenger Air Transportation Antitrust Litig., No. 07-05634, MDL No. 1913 (N.D. Cal. May 26,
2015);* In re Cathode Ray Tube (CRT) Antitrust Litig., 07-cv-05944, MDL No. 1917 (N.D. Cal.
Apr. 18, 2014); Precision Associates, Inc. v. Panalpina Word Transport (Holding) Ltd., No. 08-
cv-00042 (E.D.N.Y. Aug. 27, 2013); In re Processed Egg Products Antitrust Litig., 08-md-
02002 (E.D. Pa. July 16, 2012); In re CRT (N.D. Cal. Mar. 22, 2012); In re Korean Air Lines
Co., Ltd. Antitrust Litig., 2:07-cv-05107, MDL No. 1891 (C.D. Cal. July 15, 2011); In re Air
Cargo Shipping Services Antitrust Litig., 1:06-md-01775 (E.D.N.Y. March 14, 2011); In re
Packaged Ice Antitrust Litig., 08-MD-01952, 2011 U.S. Dist. LEXIS 17255 (E.D. Mich. Feb. 22,
2011); In re TFT-LCD (Flat Panel) Antitrust Litig., 3:07-MD-1827 (N.D. Cal. Feb. 18, 2011); In
re Urethane Antitrust Litig., 04-MD-1616 (D. Kan. Aug. 30, 2006); In re Linerboard Antitrust

Litig., 292 F. Supp. 2d 643 (E.D. Pa. 2003).

® The amount of each Settlement and the Settlement Fund in each of the 11 cases is set forth in
Exhibit A of the Declaration of William Reiss (“Reiss Decl.”) in Support of Motion for
Authorization to Disseminate Notice to the End-Payor Plaintiff Settlement Classes.

* All unpublished decisions cited herein are attached as Exhibit B to the Reiss Decl. in Support of
Motion for Authorization to Disseminate Notice to the End-Payor Plaintiff Settlement Classes.
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It is common in antitrust class actions where some but not all defendants have settled and
where final approval of those settlements has been granted to postpone the distribution of the Net
Settlement Funds® to class members to some future date, such as after additional class
settlements occur or subsequent to the final disposition of the pending litigation. Packaged Ice,
2011 U.S. Dist. LEXIS 17255, at *73 (“Without affecting the finality of this Final Order and
Judgment, the Court retains jurisdiction for the purposes of . . . entering any Orders or
conducting any hearings in connection with any final plan of distribution or claims submission
process . ...”); Linerboard, 292 F.Supp. 2d at 636 (distribution expected at a much later stage in
the litigation pursuant to a plan of distribution after further notice to class members). Courts also
routinely grant the application of class counsel to set aside a portion of these early settlements in
an escrow account to reimburse counsel for litigation expenses incurred on behalf of the class to
date and to be used to fund ongoing litigation expenses incurred in prosecuting claims against the
remaining defendants.’ See In re Transpacific, (N.D. Cal. May 26, 2015): Packaged Ice, 2011
U.S. Dist. LEXIS 17255, at *60-64; In re Plastic Additives Antitrust Litigation, No. 03-cv-2038
(E.D. Pa., Feb. 17, 2006); In re Microcrystalline Cellulose Antitrust Litigation, No. 01-cv-111
(E.D. Pa., June 15, 2005); Newby v. Enron Corp., 394 F.3d 296, 303 (5th Cir. 2004); In re Auto
Refinishing Paint Antitrust Litigation, MDL No. 1426, 2004 U.S. Dist. LEXIS 29162 (E.D. Pa.
Oct. 13, 2004); In re Brand Name Prescription Drugs Antitrust Litigation, No. 94-c-897 (N.D.
Il., Feb. 18, 1998); and In re High Fructose Corn Syrup Antitrust Litigation, MDL No. 1087

(C.D. 1L, Jan. 15, 1997).

> The “Net Settlement Funds” are the Settlement Funds minus fees, costs and expenses.

® The Notice provides that Class Counsel will be moving for an order seeking reimbursement of
litigation expenses incurred to date and the establishment of a litigation fund to cover future
litigation expenses in connection with the continued litigation against the Non-Settling
Defendants.
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1. THE NOTICE PROVIDES THAT THE MEMBERS OF THE SETTLEMENT
CLASSES MAY OPT OUT OF THE SETTLEMENTS

The Settlement Classes that have been or, EPPs anticipate will be, preliminarily
certified in the 11 Auto Parts cases referred to in the Notice include class members who
purchased or leased qualifying new motor vehicles’ or indirectly purchased replacement parts in
states which permit indirect purchasers to bring antitrust damage claims (“Damages States”) ® as
well as those who made such purchases in states which do not permit such damage claims.
Those class members who made purchases in any of the Damages States may be eligible to file a
claim for a pro rata portion of one or more of the Net Settlement Funds; the remaining class
members would solely be eligible to obtain the equitable non-monetary benefits contained in the
proposed final judgments, including cooperation and Settling Defendants’ agreement not to
engage in the specified conduct that is the subject of the lawsuits for a period of two years from
the date of entry of the final judgment.

The proposed Notice describes the right of the members of each Settlement Class to opt
out of some or all of the Settlement Classes, including those members of Settlement Classes
when the EPPs are seeking only non-monetary equitable relief.? Accordingly, any class member
can opt out and thus not be bound by any of the Settlements or final judgments entered in

connection therewith.

" Qualifying new motor vehicles are automobiles, light trucks, vans, mini-vans, and sports utility
vehicles.

® The Damages States include the District of Columbia and the following states: Arizona,
Arkansas, California, Florida, Hawaii, lowa, Kansas, Maine, Massachusetts, Michigan,
Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevada, New Hampshire, New Mexico,
New York, North Carolina, North Dakota, Oregon, Rhode Island, South Carolina, South Dakota,
Tennessee, Utah, Vermont, West Virginia, and Wisconsin.

% Joseph M. McLaughlin, 1 McLaughlin on Class Actions § 5:21 (8th ed. 2011); William B.
Rubenstein, 2 Newberg on Class Actions § 4:36 (5th ed. 2012); Penson v. Terminal Transp. Co.,
634 F.2d 989, 993-54 (5th Cir. 1981); In re Celera Corp. Shareholder Litig., 59 A.3d 418, 422
(Del. 2012).
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IV.  THE NOTICE PLAN SHOULD BE APPROVED AS SATISFYING THE
REQUIREMENTS OF RULE 23

EPPs respectfully move the Court for approval of the Notice Program, the Notice Forms,
and the schedule for implementing the Notice Program. The proposed Notice Program and
forms of Notice would be disseminated in a “reasonable manner to all class members who [will]
be bound by the proposal” and provide for the “best notice that is practicable under the
circumstances, including individual notice to all members who can be identified through
reasonable effort,” as required by Rules 23(e)(1) and 23(c)(2)(B) of the Federal Rules of Civil
Procedure. EPPs further move for the appointment of Kinsella as the Notice Administrator for
purposes of the implementation of the notice program and GCG as the Settlement Administrator.

a. The Notice Program

EPPs propose a multi-faceted and comprehensive Notice Program to provide notice of the
above-referenced settlements to the members of the Settlement Classes. EPPs have retained
Kinsella to develop the notice program and forms of notice for these settlements. Kinsella is a
nationally recognized leader in providing class action and other forms of legal notice, with
extensive experience in the design and implementation of comprehensive notice programs in
connection with class action settlements. The expertise of Kinsella in legal notice design and
implementation is set forth in the accompanying Declaration of Katherine Kinsella on Adequacy
of Notice and Notice Program (“Kinsella Decl.”) in Support of Motion for Authorization to
Disseminate Notice to the End-Payor Plaintiffs Settlement Classes.

EPPs’ proposed Notice Program, attached as Ex. C to the Kinsella Decl., contains the
following elements:

e Paid Media (Publication and Internet), Earned and Social Media, a website, and a
Toll-Free Telephone Support Line to provide the best notice practicable;
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e Kinsella will publish the Summary Notice in selected consumer magazines,™ a
newspaper,™ and newspaper supplements™ to reach 80.4% of New Vehicle
Owners/Lessees with an average estimated frequency of 2.9 times. Kinsella will
also publish the Summary Notice in two trade publications that reach fleet
owners.’* The Summary Notice will, in turn, refer potential class members to the
Call Center and the website where they can obtain the Long Form Notice and
additional documents and information.

e Similarly, Kinsella will purchase Internet advertising with 295,265,000 gross
impressions across various websites and for one month on a fleet association
website, driving potential members of the Settlement Classes to the case website
where they can obtain the Long Form Notice, additional documents, and
information. See Notice Plan at 14-16.

e Kinsella will implement an earned media press outreach program, including a
Multimedia News Release, statewide press releases on PR Newswire, and
outreach to traditional print and online news outlets in the Damages States. See
Notice Plan at 19-21.

e GCG will post the Long-Form Notice, proposed final judgments, along with other
court documents, and the various Settlement Agreements, on the specially created
website designed to provide notice of the settlements in these litigations,
www.AutoPartsClass.com, which will be made easily findable through searches
conducted on the Internet;

e GCG will staff a toll-free hotline (877-940-5043) to answer any questions by any
potential members of the Settlement Classes about the settlements and to provide
copies of court approved notices and other documents.

Fed. R. Civ. P. 23(e)(1) requires that notice of the settlement of a class action be given
“in a reasonable manner to all class members who would be bound by the proposal,” and Fed.

R. Civ. P. 23(c)(2)(B) provides that in any class certified under Rule 23(b)(3) “the court must

19 Fjeld & Stream, National Geographic, People, Reader’s Digest, Southern Living, and
Women’s Day. See Notice Plan at 8-12, for an explanation of the rationale for selecting these
publications.

1 Wall Street Journal. See Notice Plan at 8-12, for an explanation of the rationale for selecting
these publications.

12 parade and American Profile, which together appear in a combined 1,785 newspapers that
cover all 50 states and the District of Columbia. These two newspaper supplements have a
combined circulation of 28,000,000. See Notice Plan at 9-10.

13 Auto Rental News and Automotive Fleet. See Notice Plan at 8-12.
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direct to class members the best notice that is practicable under the circumstances, including
individual notice to all members who can be identified through reasonable effort.” EPPs’
proposed Notice Plan meets these requirements.

The Long Form Notice will be mailed to each potential settlement class member who
requests it in response to the various forms of paid and earned media notice described in detail
in the Notice Plan. Kinsella Decl., Ex. C-7. Further, the Long Form Notice as well as other
settlement documents will be available for view, download, and printing at the settlement

website www.AutoPartsClass.com.

Because Settling Defendants’ products are incorporated into motor vehicles assembled
and sold or leased by others, Settling Defendants do not have the names and addresses
necessary to send notice by direct mail to each member of the Settlement Classes. In such
circumstances, “[n]either Rule 23 nor due process . . . requires actual notice to each party
intended to be bound by the adjudication of a class action.” Roberts v. Shermeta, Adams &
Von Allmen, P.C., No. 13-cv-01241, 2015 U.S. Dist. LEXIS 38434, *16-17 (W.D. Mich. Feb.
23, 2015) (citing Fidel v. Farley, 534 F.3d 508, 514 (6th Cir. 2008)). Due process requires
only notice that is reasonably calculated to reach interested parties. Fidel, 534 F.3d at 514;
Karkoukli’s, Inc. v. Dohany, 409 F.3d 279, 283 6th Cir. 2009). See also Mullane v. Central
Hanover Bank & Trust, 339 U.S. 306, 315 (1950).

Thus, for example, in In re Warfarin Sodium Antitrust Litigation, 212 F.R.D. 231 (D.
Del. 2002), the court determined that where, like here, the names and addresses of absent class
members were unavailable, publication notice was the best notice practicable under the
circumstances. Id. at 252. The Third Circuit affirmed, rejecting challenges to the notice. In re

Warfarin Sodium Antitrust Litigation, 391 F.3d 516, 536-37 (3d Cir. 2004). See also In re
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Google Referrer Header Privacy Litig., No. 5:10-cv-04809, 2014 U.S. Dist. LEXIS 41695, at
*24 (N.D. Cal. Mar. 26, 2014); (approving notice plan consisting solely of publication notice
because “the size and nature of the class renders it nearly impossible to determine exactly who
may qualify as a class member. . . . That being the case, direct notice to class members by mail,
e-mail or other electronic individualized means is impractical.”); In re Heartland Payment Sys.,
851 F. Supp. 2d 1040, 1061 (S.D. Tex. 2012) (approving notice plan that consisted exclusively
of publication notice because “[Defendants] did not have the names and addresses of those
affected by the data breach and could not reasonably request this information for 130 million
accounts from the issuer banks.”); Manual for Complex Litigation, Fourth § 21.312 at p. 294
(Federal Judicial Center 2004) (“Posting notices and other information on the Internet,
publishing short, attention-getting notices in newspapers and magazines, and issuing public
service announcements may be viable substitutes for, or more often supplements to, individual
notice if that is not reasonably practicable”).

b. The Proposed Notice Plan Schedule

As outlined in the Proposed Order submitted herewith, EPPs propose the following notice

schedule, with deadlines measured from the date of entry of the Court’s Order approving the

Notice Plan:

e Within 60 days: GCG launches the Toll Free Settlement Hotline, and publishes
the relevant documents on the Settlement Website. (Proposed Order § 7).

e Within 60 days: Kinsella commences publication of the Summary Notice in
newspaper supplements, newspaper, and trade and consumer publications; begins
online media notice activities, including Internet banner ads and keyword search;
begins earned media activities. (id. { 8);

e 115days: Filing of Kinsella and GCG affidavits/declarations reflecting that
mailing, posting, and publication were made in accordance with this Order (id.
9);

e 155 days:
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o Filing of motions for final approval of the Settlements (id. { 10);

o Filing of Plaintiffs’ Motion for Reimbursement of Expenses and the
creation of a fund for future litigation expenses (id.); and

o If Class Counsel so elect, filing of motion for attorneys’ fees by Class
Counsel and incentive awards for the named class representatives (id.).

e 185 days: Deadline for objections and requests for exclusion from some or all of
the Settlement Classes (id. 1 11, 12); and

e Not earlier than 215 days: Final Fairness Hearing. (id. | 14).
For the above reasons, EPPs respectfully request that the Court adopt the schedule
contained in the Proposed Order.

C. The Form and Content of the Proposed Notices

EPPs also seek approval of the proposed form and content of the Complete (Long Form)
and the Summary (Short or Publication Form) Notices.** The information required by Rule
23(c)(2)(B) is set forth “clearly and concisely . . . in plain, easily understood language” at the

following sections of the notices:

. Nature of the actions—Long Form § 2, Short Form | 1,
) Settlement Classes’ Definition— Long Form § 7, Short Form § 2;
. Settlement Classes’ Claims, Issues & Defenses— Long Form § 2, Short Form  1;

o Right to appear— Long Form 88 23, 24, Short Form { 8;

. Right to exclude/Time & Manner to Request Exclusion— Long Form 8 15, Short
Form § 7; and

. Binding effect— Long Form 88 14-17, Short Form { 7.

Additionally, the Long Form Notice informs potential Settlement Class Members about

the identity of the Settling Defendants; the auto parts covered in these Settlements; the amount of

% The Long-Form and Publication Notices are attached as Exhibits C-6 and C-7 to the Kinsella
Decl.
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each of the Settlements; the potential for future settlements; where to access the complete
Settlement Agreements, proposed final judgments and other Court documents; how the lawyers
may be paid in the future; when the lawyers will file their petition for reimbursement of litigation
expenses; Settlement Class Members’ right to object or opt out and how to do so; and the date,
place and time of the Fairness Hearing, among other information. This additional information
conforms with Rule 23(e)’s requirement for distribution of the settlement notice in a reasonable
manner. See In re Prudential Ins. Co. Am. Sales Practice Litig. Agent Actions, 148 F.3d 283,
327 (3d Cir. 1998) (“The Rule 23(e) notice is designed to summarize the litigation and the
settlement and to apprise class members of the right and opportunity to inspect the complete
settlement documents, papers, and pleadings filed in the litigation.” (internal quotation marks
omitted)).

Finally, the Long Form Notice explains to potential members of the Settlement Classes
that a distribution of the Net Settlement Funds will occur at a future time, possibly in conjunction
with future settlements, and encourages Settlement Class Members to register with the
Settlement website to obtain information on future settlements and the filing of claims. See Long
Form §§ 9-10, 12.

For the reasons stated above, the proposed Notice Plan and Form of Notices fulfill the
requirements of Rule 23 and due process. Accordingly, approval of the Notice Plan and Form of
Notices is appropriate.

V. CONCLUSION

For the foregoing reasons, EPPs request that the Court approve the proposed Notice Plan

described herein and the Form and content of the Notices submitted herewith.

10
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Dated: September 3, 2015

Respectfully submitted,

/s/ Hollis Salzman

Pg ID 720

Hollis Salzman

Bernard Persky

William V. Reiss

ROBINS KAPLAN LLP

601 Lexington Avenue, Suite 3400
New York, NY 10022
Telephone: (212) 980-7400
Facsimile: (212) 980-7499
HSalzman@RobinsKaplan.com
BPersky@RobinsKaplan.com
WReiss@RobinsKaplan.com

/s/ Steven N. Williams

Steven N. Williams
Adam J. Zapala
Elizabeth Tran

COTCHETT, PITRE & McCARTHY, LLP

San Francisco Airport Office Center
840 Malcolm Road, Suite 200
Burlingame, CA 94010

Telephone: (650) 697-6000
Facsimile: (650) 697-0577
swilliams@cpmlegal.com
azapala@cmplegal.com
etran@cpmlegal.com

/s] Marc M. Seltzer

Marc M. Seltzer

Steven G. Sklaver

SUSMAN GODFREY L.L.P.

1901 Avenue of the Stars, Suite 950
Los Angeles, CA 90067-6029
Telephone: (310) 789-3100
Facsimile: (310) 789-3150
mseltzer@susmangodfrey.com
ssklaver@susmangodfrey.com

Terrell W. Oxford

Omar Ochoa

SUSMAN GODFREY L.L.P.
901 Main Street, Suite 5100
Dallas, TX 75202
Telephone: (214) 754-1900

11
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Facsimile: (214) 754-1933
toxford@susmangodfrey.com
oochoa@susmangodfrey.com

Interim Co-Lead Class Counsel for End-Payor
Plaintiffs

[s/ E. Powell Miller

E. Powell Miller (P39487)

Devon P. Allard (P71712)

THE MILLER LAW FIRM, P.C.
950 W. University Drive, Suite 300
Rochester, M1 48307

Telephone: (248) 841-2200
Facsimile: (248) 652-2852
epm@millerlawpc.com
dpa@millerlawpc.com

Interim Liaison Counsel for End-Payor Plaintiffs

12



2:13-cv-00703-MOB-MKM Doc # 51-1 Filed 09/03/15 Pglof2 PgID 722

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
INRE: AUTOMOTIVE PARTS : Master File No. 12-md-02311
ANTITRUST LITIGATION :  Honorable Marianne O. Battani
IN RE: ALTERNATORS . Case No. 2:13-cv-00703-MOB-MKM
IN RE: RADIATORS . Case No. 2:13-¢v-01003-MOB-MKM
IN RE: STARTERS . Case No. 2:13-¢v-01103-MOB-MKM
IN RE: IGNITION COILS : Case No. 2:13-¢v-01403-MOB-MKM
IN RE: MOTOR GENERATORS . Case No. 2:13-¢v-01503-MOB-MKM
IN RE: INVERTERS . Case No. 2:13-¢v-01803-MOB-MKM
IN RE: AIR FLOW METERS . Case No. 2:13-¢v-02003-MOB-MKM
IN RE: FUEL INJECTION SYSTEMS : Case No. 2:13-¢v-02203-MOB-MKM
IN RE: AUTOMATIC TRANSMISSION . Case No. 2:13-¢cv-02403-MOB-MKM
FLUID WARMERS :
IN RE: VALVE TIMING CONTROL . Case No. 2:13-¢v-02503-MOB-MKM
DEVICES . Case No. 2:13-cv-02603-MOB-MKM
IN RE: ELECTRONIC THROTTLE '
BODIES

THIS DOCUMENT RELATES TO:
ALL END-PAYOR ACTIONS

DECLARATION OF WILLIAM V. REISS IN SUPPORT OF MOTION FOR
AUTHORIZATION TO DISSEMINATE NOTICE TO THE
END-PAYOR PLAINTIFF SETTLEMENT CLASSES

I, William V. Reiss, declare as follows:

1. I am an associate at the law firm of Robins Kaplan LLP. I submit this declaration
in support of End-Payor Plaintiffs’ Motion for Authorization to Disseminate Notice to the End-
Payor Settlement Classes. I have personal knowledge of the information set forth in this
declaration.

2. Attached hereto as Exhibit “A” is a true and correct copy of a chart accurately

reflecting each Settlement and the Settlement Fund in each of the above-captioned cases.
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3. Attached hereto as Exhibit “B” are true and correct copies of the unpublished
decisions cited in the Memorandum of Law in Support of the Motion for Authorization to
Disseminate Notice to the End-Payor Plaintiffs Settlement Classes.

I declare under penalty of perjury that the foregoing is true and correct.

Executed this 3rd day of September, 2015 in New York, New York.

-

William V. Reiss o
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Exhibit A
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Auto Parts Settlements and Settlement Funds

Automotive Parts Case Settling Defendant Amount Settled Settlement Fund
Air Flow Meters HIAMS $5,047,920 $5,047,920
Alternators HIAMS $6,216,420 $6,216,420
ATF Warmers T.RAD $741,000 $741,000
Electronic Throttle Bodies HIAMS $6,870,780 $6,870,780
Fuel Injection Systems HIAMS $8,693,640 $8,693,640
Ignition Coils HIAMS $7,431,660 $7,431,660
Inverters HIAMS $2,337,000 $2,337,000
Motor Generators HIAMS $2,337,000 $2,337,000
Radiators T.RAD $6,669,000 $6,669,000
Starters HIAMS $3,832,680 $3,832,680
Valve Timing Control Devices HIAMS $3,972,900 $3,972,900

Total

$54,150,000
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Exhibit B
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

IN RE TRANSPACIFIC PASSENGER AIR No. C 07-05634 CRB
TRANSPORTATION ANTITRUST

LITIGATION ORDER GRANTING MOTION FOR
FINAL APPROVAL AND GRANTING
This Document Relates to: MOTION FOR FEES
ALL ACTIONS
/

Now pending are (1) the Motion for Final Approval (dkt. 999) of the settlements
between Plaintiffs and the “Settling Defendants” (Societe Air France, Cathay Pacific
Airways Limited, Japan Airlines International Company, Ltd., Malaysian Airline System
Berhad, Qantas Airways Limited, Singapore Airlines Limited, Thai Airways International
Public Co., Ltd., and Vietnam Airlines Corporation),* and (2) Plaintiffs’ Fees Motion (dkt.
986), filed in connection with the settlements. The Court preliminarily approved these
settlements in two rounds—first in August 2014 and then in October 2014. See Orders
Granting Prelim. Approval (dkts. 924, 951). At the motion hearing held Friday, May 22,
2015, the Court found the settlement fair, reasonable, and adequate under Federal Rule of
Civil Procedure 23(e)(2). The Court issues this Order to explain in greater detail its rulings

on two particular issues: first, the amount of fees, and second, the objections.

! Not all Defendants in the case have settled; in fact, the non-settling Defendants, Philippine
Airlines, Inc., Air New Zealand Ltd., China Airlines Ltd., All Nippon Airways Co., Ltd., and EVA
Airways Corporation, wrote separately “to clarify that they are not party to the present settlement
proceedings, and accordingly are not bound by any resolution of certain merits issues that have been
raised in those proceedings.” See Letter (dkt. 1005).




United States District Court
For the Northern District of California

© o0 ~N o o B~ W NP

S N T N T N N O T N I S T N R e R e N i o e =
©® N o O B~ WO N P O © 0w N O O NN W N P O

R:13-cv-00703-MOB-MKM Doc # 51-3 Filed 09/03/15 Pg 3 of125 PglID 728

1. Fees
The Settling Defendants created a Settlement Fund of $39,502,000. Mot. for Final
Approval at 1. Out of that Fund, Plaintiffs seek:
. $13,154,166 in attorneys’ fees, Fees Mot. at 13;
. $3,829,582.01 in expenses, Supp. Williams Decl. (dkt. 1003) at 1;
. $3,000,000 “for future expenses to be used in ongoing litigation against the non-
Settling Defendants,” Fees Mot. at 1;
. and $7,500 for each of the fifteen Class Representatives (a total of $112,500),
see Williams Decl. (dkt. 987) 11 82-84.2
. Plaintiffs would also deduct “approximately $2.4 million” from the Settlement Fund,
“for costs associated with sending notice and administering the Settlements.”
S_SS)I;/IOL for Approval of Notice Program (dkt. 968) (granted December of 2014 (dkt.
At the motion hearing, the Court awarded Plaintiffs $9,000,000 in fees. The Court’s
reasoning is as follows.

While it is not an abuse of discretion to calculate fees based on the gross fund, see In

re Online DVD-Rental Antitrust Litig., 779 F.3d 934, 953 (9th Cir. 2015); see also Powers v.

Eichen, 229 F.3d 1249, 1258 (9th Cir. 2000) (no particular approach to determining fees
mandated; “choice of whether to base an attorneys’ fee award on either net or gross recovery
should not make a difference so long as the end result is reasonable”), Plaintiffs cite to no

authority requiring the Court to use the gross. This Court has had a longstanding preference

for using the net, and is not alone in that preference. See, e.9., Redman v. Radioshack Corp.,

768 F.3d 622, 633 (7th Cir. 2014) (“the central consideration is what class counsel achieved
for the members of the class rather than how much effort class counsel invested in the
litigation™); In re Wells Fargo Secs. Litig., 157 F.R.D. 467, 471 (N.D. Cal. 1994) (“If an

attorney risks losing some portion of his fee award for each additional dollar in expenses he

incurs, the attorney is sure to minimize expenses”); Miles v. AlliedBarton Security Svcs.,

% Plaintiffs informed the Court at the motion hearing that there are 15 representative class
members.
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LLC, No. 12-5761 JD, 2014 WL 6065602, at *5 (N.D. Cal. Nov. 12, 2014) (“the fees paid to
the settlement administrator—does not constitute a benefit to the class members”).

The Court therefore subtracts the various expenses from the gross Settlement Fund.
The Court subtracts $2,807,699.73 in expenses,® $3,000,000 “for future expenses,”
$2,400,000 in notice costs, and $112,500 in individual awards to the Representative
Plaintiffs—a total of $8,320,199.73— from $39,502,000, leaving a net Settlement Fund of
$31,181,800.27. Plaintiffs’ proposed fee award of $13,154,166 is not 33.3% of the Fund, as
they assert, see Fees Mot. at 1, but 42% of the net Fund. That $13,154,166 is reportedly less
than 35% of Plaintiffs’ lodestar of $38,685,058.25, Fees Mot. at 13, is cold comfort.

In the Ninth Circuit, the benchmark is of course twenty-five percent. See Powers v.
Eichen, 229 F.3d 1249, 1256 (9th Cir. 2000) (“We have also established twenty-five percent

of the recovery as a ‘benchmark’ for attorneys’ fees calculations under the
percentage-of-recovery approach.”). In some cases, however, the twenty-five percent
benchmark is “inappropriate.” See Vizcaino v. Microsoft Corp., 290 F.3d 1043, 1048 (9th

Cir. 2002). Courts must not arbitrarily apply a percentage but show why that percentage and
the award is appropriate based on the facts of the case. Id. Courts may consider “the extent
to which class counsel achieved exceptional results for the class, whether the case was risky
for class counsel, whether counsel’s performance generated benefits beyond the cash
settlement fund,” etc. See In re Online DVD-Rental Antitrust Litig., 779 F.3d at 954-55.

This case involved two rounds of motions to dismiss, filed by numerous defendants (one

round prompting a 47-page Order from the Court), a grueling discovery process (involving

® The Fees Motion, filed April 7, 2015, sought expenses of $2,807,699.73. Fees Mot. at 1.
Plaintiffs then filed a supplemental declaration on May 15, 2015, requesting a total of $3,829,582.01
in expenses, Supp. Williams Decl. at 1 (explaining that the earlier amount “did not reflect two additional
invoices that Class Counsel have incurred.”). The Court notes that the far larger of the two additional
invoices was dated February 27, 2015, and there is no apparent reason why Plaintiffs could not have
included it in their earlier request. See id. Ex. A (2/27/15 invoice from Nathan Associates Inc. for
$914,938.09). Moreover, as Objector Amy Yang noted at the motion hearing, class members were not
able to assess the settlement in light of the additional one million dollars in expenses before they were
required to either object or opt-out, and this is plainly improper under In re Mercury Interactive Corp.
Sec. Litig., 618 F.3d 988, 993-95 (9th Cir. 2010) (“obligation of the district court to ensure that the class
has an adequate opportunity to review and object to its counsel’s fee motion”). Accordingly, the Court
finds that the appropriate remedy is to award $2,807,699.73, rather than $3,829,582.01, in expenses.

3
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65 depositions and almost 7 million pages in documents), and summary judgment (requiring
a 60-page omnibus Opposition brief and resulting in an Order keeping the majority of claims
in the case). Fees Mot. at 3-8. The settlement process, which began in late 2008, yielded a
substantial recovery for the class and demanded of Plaintiffs’ counsel risky, challenging, and
as-yet uncompensated work. 1d. at 8-9; 11-13. Plaintiffs note a study from 2008 showing
that awards of thirty percent were given in 11 of 16 antitrust cases with recoveries of less
than $100 million. Id. at 11 (citing Robert H. Lamde & Joshua P. Davis, Benefits from
Private Antitrust Enforcement: An Analysis of Forty Cases, 42 U.S.F. L. Rev. 879, 911 tbl.

7A (2008)). As the Court stated at the motion hearing, this was not a run-of-the-mill class
action that settled relatively early; it was a heavily litigated, complicated case that was filed
in 2007. Plaintiffs are therefore entitled to $9,000,000 in fees, which is roughly thirty
percent of $31,181,800.27.

2. Objections

As for objections, there is just one, despite a class of hundreds of thousands. Mot. for
Final Approval at 1. This alone suggests that the settlements are fair. See Nat’l Rural
Telecomms. Coop v. DIRECTV, Inc.. 221 F.R.D. 523, 529 (C.D. Cal. 2004) (“It is

established that the absence of a large number of objections to a proposed class action
settlement raises a strong presumption that the terms of a proposed class action settlement are
favorable to the class members.”). Objector Amy Yang, the wife of an attorney at the Center
for Class Action Fairness, see Mot. for Final Approval at 1, raises a number of objections to
the settlements. The Court held at the motion hearing that it was overruling Yang’s
objections, aside from her objection to the requested attorneys’ fees, see Objection (dkt. 993)
at 6-8, addressed above. The Court’s reasoning is as follows.

First, Yang states that the settlements inappropriately treat all class members the same
despite differences in the value of their claims. Objection at 2. Specifically, Yang believes
that purchasers of US-originating flights and foreign-originating flights should be treated
differently, and that direct and indirect purchasers should be treated differently. Id. at 3-5.

The Court declines the opportunity to wade into the Illinois Brick issue at this time. See
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Letter at 1 (“This motion is not the proper vehicle for this Court to adjudicate whether certain
class members are indirect purchasers subject to an Illinois Brick defense”). Although the
Court’s 2011 Order on one of the rounds of motions to dismiss held that the FTAIA barred
recovery for flights originating in Asia/Oceania, see generally Order on MTD (dkt. 467),
Plaintiffs represent that the Japan Airlines settlement took place before that ruling, see Mot.
for Final Approval at 9, and they noted at the motion hearing that they could still appeal that
ruling. Ultimately the Court does not believe that its role is to “differentiat[e] within a class
based on the strength or weakness of the theories of recovery.” See Sullivan v. DB
Investments, Inc., 667 F.3d 273, 328 (3d Cir. 2011). The Ninth Circuit explained in Lane v.

Facebook that while some class members’ claims might have been more valuable than others
at trial, “that does not cast doubt on the district court’s conclusion as to the fairness and
adequacy of the overall settlement amount to the class as a whole.” 696 F.3d 811, 824 (9th
Cir. 2012) (emphasis in original). The court explained that class actions “necessarily
reflect[] the parties’ pre-trial assessment as to the potential recovery of the entire class, with
all of its class members’ varying claims.” Id. So too here, while there might be differences
in the values of individual class members’ claims at trial (or following appeal), the Court
finds that the settlement as a whole is substantial, and fair. The Court therefore rejects
Yang’s argument that there is a conflict between the class members necessitating either a
different valuation of claims or subclasses.

Second, Yang argues that the $3 million “future litigation fund” is improper and
should be denied. Obijection at 8-9. The Court disagrees. See Alba Conte, 1 Attorney Fee
Awards 8§ 2:20 (3d ed. 2004) (courts have “permitted class plaintiffs who have settled with
fewer than all defendants to expend class-settlement monies, or a portion thereof, for
litigation expenses to prosecute the action against remaining, non-settling defendants”™)
(collecting cases); In re TET-LCD (Flat Panel) Antitrust Litig., No. 07-1827 Sl, Order

Granting Direct Purchaser Class Plaintiffs’ Motion for the Advancement of Litigation
Expenses From Settlement Funds (dkt. 2474) (N.D. Cal. Feb. 17, 2011) (granting $3 million

in future litigation expenses, holding: “The advanced litigation funds will benefit direct
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purchaser class members by assisting Class Counsel to prosecute this case effectively.”).
The Court has no reason to believe that Plaintiffs would misuse the funds.

Third, Yang complains that notice was inadequate because it did not include direct
notice to individual class members. Objection at 10-12. But due process does not mandate
individual notice—what it mandates is the “best notice that is practicable under the
circumstances” and “through reasonable effort.” Fed. R. Civ. P. 23(c)(2)(B); Silber v.
Mabon, 18 F.3d 1449, 1453-54 (9th Cir. 1994). Plaintiffs have presented evidence that
individual notice to all class members here was not possible. See Mot. For Final Approval at
5 (Qantas, Japan Airlines). Moreover, the notice program, which the Court already
approved, reached 80.3% of the potential class members in the United States an average of
2.6 times and “at least 70%” of members of the Settlement Classes living in Japan. See Mot.
for Final Approval at 4; Wheatman Decl. §{ 8, 18. The notice also included paid media in 13
other countries. 1d.; 1 25. There were 700,961 unique visits to the website, toll-free numbers
in 15 countries received over 2,693 calls, and 1,015 packages were mailed to potential class
members. Id. 116, 9, 10. It was therefore adequate. See In re Google Referrer Header
Privacy Litig., No. 10-4809 EJD, 2015 WL 1520475, at *3 (N.D. Cal. March 31, 2015)

(“individual notice is not always practical. When that is the case, publication or some similar
mechanism can be sufficient to provide notice.”).

Fourth, Yang contends that the Notice was inadequate because it did not include the
identity of the potential cy pres recipient. Objection at 12-13. Again, the Court has already
approved notice here. Moreover, in this case, payment to a Court-approved cy-pres would
only take place for a “tiny fraction of funds if money remains after paying Class members.”
Mot. for Final Approval at 6; Objection at 12. Judge IlIston recently approved a similar
provision. See Inre TET-LCD (Flat Panel) Antitrust Litig., No. 07-1827 Sl, 2013 WL
1365900, at *5 (N.D. Cal. Apr. 3, 2013) (granting final approval, notwithstanding Dennis v.

Kellogg Co., 697 F.3d 858 (9th Cir. 2012), where only provision in plan involving cy pres
was provision for residual funds to be distributed in court’s discretion). The Court is not

troubled by the lack of a named cy-pres in this case.
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Fifth, Yang asserts that the class definition lacks an end date. Objection at 13-14. She
is incorrect: the end date is defined in the settlement agreements and in the notice as the date
“(a) the Court has entered Judgment; and (b) the time for appeal has expired, or if an appeal
occurs, the Judgmenthas been affirmed and no further appeals are possible.” Mot. for Final
Approval at 13-14; Long Form Notice on website. Moreover, Plaintiffs assert that they will
post the exact effective date on the website when the criteria are met. Mot. for Final
Approval at 14. This is adequate.

Finally, Yang maintains that the class definition should exclude potential appellate
judges. Objection at 15. This objection is meritless; appellate judges may always recuse
themselves if they are conflicted.

Accordingly, finding the settlements fair, reasonable, and adequate, and rejecting the
objections, the Court GRANTS both final approval and fees in the amount explained above.

IT IS SO ORDERED.

Dated: May 26, 2015 /Z‘V’_‘

CHARLES R. BREYER
UNITED STATES DISTRICT JUDGE

G:\CRBALL\2007\5634\order re final approval.wpd 7
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This matter has come before the Court to determine whether there is any cause why this
Court should not approve the settlement with LG Electronics Inc., LG Electronics USA, Inc., and
LG Electronics Taiwan Taipei Co., Ltd. ( collectively “Defendant” or “LG”) set forth in the
settlement agreement (“Settlement”), dated May 28, 2013, relating to the above-captioned litigation,
In re Cathode Ray Tube (CRT) Antitrust Litigation, Case No.3:07cv 05944 SC, MDL No. 1917
(N.D. Cal.) (“Action”). The Court after carefully considering all papers filed and proceedings held
herein and otherwise being fully informed in the premises, has determined (1) that the Settlement
should be approved, and (2) that there is no just reason for delay of the entry of this final Judgment
approving the Settlement. Accordingly, the Court directs entry of Judgment which shall constitute a
final adjudication of this case on the merits as to the parties to the Settlement. Good cause appearing
therefor, it is:

ORDERED, ADJUDGED AND DECREED THAT:

1. The Court has jurisdiction over the subject matter of this litigation, and all actions
within this litigation and over the parties to the Settlement, including all members of the Class and
the Defendant.

2. The definitions of terms set forth in the Settlement are incorporated hereby as though
fully set forth in this Judgment.

3. The Court hereby finally approves and confirms the settlement set forth in the
Settlement and finds that said settlement is, in all respects, fair, reasonable and adequate to the Class
pursuant to Rule 23 of the Federal Rules of Civil Procedure.

4. The entity set out in Exhibit 1, attached hereto, has timely and validly requested
exclusion from the Class and, therefore, is excluded. Such entity is not included in or bound by this
Final Judgment. Such entity is not entitled to any recovery from the settlement proceeds obtained
through the Settlement.

5. This Court hereby dismisses on the merits and with prejudice the Action, certified as
a settlement class in the Court’s Order Granting Final Approval of the Settlement, in favor the

Defendant, with each party to bear their own costs and attorneys’ fees (subject to any motion, or

1
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application, to be made by Plaintiffs’ Class Counsel to seek attorneys’ fees, costs, expenses,
including expert fees and costs, and other such items from the Settlement Fund as provided for in the
Settlement).

6. All persons and entities who are Releasors are hereby barred and enjoined from
commencing, prosecuting, or continuing any claims, demands, actions, suits, or causes of action, or
otherwise seeking to establish liability, against LG (“Releasees’) based, in whole or in part, upon
any of the Released Claims or conduct at issue in the Released Claims (as defined and limited in the
Settlement).

7. Releasees are hereby and forever released and discharged with respect to any and all
claims, demands, actions, suits, or causes of action which the Releasors had or have arising out of or
related to any of the Released Claims (as defined and limited in the Settlement).

8. The notice given to the Class of the settlement set forth in the Settlement and other
matters set forth therein was the best notice practicable under the circumstances. Said notice
provided due and adequate notice of the proceedings and of the matters set forth therein, including
the proposed settlement set forth in the Settlement, to all persons entitled to such notice, and said
notice fully satisfied the requirements of Rule 23 of the Federal Rules of Civil Procedure and the
requirements of due process.

9. One objection to the Settlement was filed by Jill K. Cannata. The objection is hereby
overruled on the grounds that the objector is not a member of any Indirect Purchaser State Class and
therefore lacks standing to challenge the Settlement. The filing by Donald Silvestri did not object to
the approval of the Settlement but relates to the awarding of attorneys’ fees and expenses, which
request is not currently before the Court.

10.  Without affecting the finality of this Judgment in any way, this Court hereby retains
continuing jurisdiction over: (a) implementation of this settlement and any distribution to Class
Members pursuant to further orders of this Court; (b) disposition of the Settlement Fund; (c) hearing
and determining applications by Plaintiffs’ Class Counsel for attorneys’ fees, costs, expenses,

including expert fees and costs, and other such items; (d) the Class Action until the final judgments
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contemplated hereby have become effective and each and every act agreed to be performed by the
parties all have been performed pursuant to the Settlement; and (e) all parties to the Class Action and
Releasees for the purpose of enforcing and administering the Settlement and the mutual releases and
other documents contemplated by, or executed in connection with the Settlement.

11.  In the event that the settlement does not become effective in accordance with the
terms of the Settlement, then the judgment shall be rendered null and void and shall be vacated, and
in such event, all orders entered and releases delivered in connection herewith shall be null and void
and, except as otherwise provided in the Settlement, the parties shall be returned to their respective
positions ex ante.

12.  The Court determines, pursuant to Rules 54(a) and (b) of the Federal Rules of Civil
Procedure, that this Final Judgment should be entered and further finds that there is no just reason
for delay in the entry of this Judgment, as a Final Judgment, as to the parties to the Settlement.

Accordingly, the Clerk is hereby directed to enter Judgment forthwith.

Dated:  04/18/201.

Hon. Sam#el Conti
United States District Judge
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

ONLINE PUBLICATION ONLY

PRECISION ASSOCIATES, INC,;
ANYTHING GOES LLC d/b/a MAIL BOXES
ETC.; JCK INDUSTRIES, INC.; RBX
INDUSTRIES, INC.; MARY ELLE
FASHIONS, INC. d/b/a MERIDIAN
ELECTRIC; INTER-GLOBAL INC.; ZETA
PHARMACEUTICALS LLC; KRAFT
CHEMICAL COMPANY:; PRINTING
TECHNOLOGY, INC.; DAVID HOWELL
PRODUCT DESIGN, INC. d/b/a DAVID
HOWELL & COMPANY:; INNOVATION
714 INC.; MIKA OVERSEAS
CORPORATION; and NORMA
PENNSYLVANIA, INC. on behalf of
themselves and all others similarly situated,

Plaintiffs,
- VErsus -

PANALPINA WORLD TRANSPORT
(HOLDING) LTD., et al.,

Defendants.

JOHN GLEESON, United States District Judge:

MEMORANDUM
AND ORDER
08-cv-42 (JG) (VVP)

This putative class action alleges a conspiracy to fix prices in the international

commercial freight forwarding industry.® Plaintiffs are various businesses who purchased freight

forwarding services from defendants. Defendants are domestic and foreign providers of freight

1

This case is related to a Multi District Litigation (“MDL”) pending in this district, In Re Air Cargo

Shipping Services Antitrust Litigation, No. 06-md-1775 (JG) (VVP) (“Air Cargo MDL”). The Air Cargo MDL is a
putative antitrust class action brought in the wake of an investigation by governmental authorities of international
price-fixing activity in the air cargo industry. Plaintiffs in that case are domestic and foreign purchasers of allegedly
price-fixed air freight shipping services, and they include freight forwarders who are among the defendants in this

action.
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forwarding services and freight forwarding trade associations.? Plaintiffs allege that during the
period from January 1, 2001 to January 4, 2011, defendants conspired to fix prices through the
concerted imposition of surcharges and other anti-competitive behaviors. See 3d Am. Compl. |
1, ECF No. 677.

Plaintiffs seek final approval of ten settlement agreements that would establish a
$112 million guaranteed settlement fund and award additional settlement payments based upon a
percentage of settling defendants’ recovery in the Air Cargo MDL. The ten settling defendants,
or groups of defendants, are (1) Schenker Deutsche Bahn AG, Schenker AG, Schenker, Inc., Bax
Global Inc. and DB Schenker (collectively “Schenker”); (2) Vantec Corporation and Vantec
World Transport (USA), Inc. (collectively “Vantec”); (3) EGL, Inc. and EGL Eagle Global
Logistics, LP, Inc. (collectively “EGL”); (4) Expeditors International of Washington, Inc.
(“Expeditors™); (5) Nishi-Nippon Railroad Co., Ltd. (“Nishi-Nippon™); (6) United Aircargo
Consolidators, Inc. (“UAC™); (7) Kuehne + Nagel International AG and Kuehne + Nagel, Inc.

(collectively “KN”); (8) Morrison Express Logistics Pte Ltd. (Singapore) and Morrison Express

z Defendants named in the Third Amended Complaint are Panalpina World Transport (Holding)

Ltd.; Panalpina, Inc.; Kilhne + Nagel International AG; Kuehne + Nagel, Inc.; Expeditors International of
Washington, Inc.; EGL, Inc.; EGL Eagle Global Logistics, LP; Deutsche Bahne AG; Schenker AG; Schenker, Inc.;
BAX Global, Inc.; DB Schenker; Deutsche Post AG; Danzas Corporation d/b/a DHL Global Forwarding; DHL
Express (USA), Inc.; DHL Global Forwarding Japan K.K.; DHL Japan, Inc.; Exel Global Logistics, Inc.; Air
Express International USA, Inc.; Uti Worldwide Inc.; United Parcel Service, Inc., UPS Supply Chain Solutions, Inc.;
ABX Logistics Worldwide NV/SA; DSV A/S; DSV Solutions Holding A/S; DSV Air & Sea Ltd.; SDV Logistique
Internationale; Dachser Intelligent Logistics; Dachser Transport of America, Inc.; Geo-Logistics Corporation;
Agility Logistics Corporation; Geologistics International Management (Bermuda) Ltd.; Baltrans Logistics, Inc.; Toll
Global Forwarding (USA), Inc.; Hellmann Worldwide Logistics, Inc.; Geodis Group; Geodis Wilson USA, Inc.;
Con-way, Inc.; Exel Global Logistics, Inc.; Jet Speed Logistics, Ltd.; Jet Speed Air Cargo Forwarders (USA), Inc.;
Jet Speed Logistics (USA), LLC; Morrison Express Logistics PTE Ltd.; Morrison Express Corporation (USA);
Nippon Express Co., Ltd.; Nippon Express USA, Inc.; Yusen Air & Sea Service Co., Ltd.; Yusen Air & Sea Service
(U.S.A), Inc.; Kintetsu World Express, Inc.; Kintetsu World Express (U.S.A.), Inc.; Nishi-Nippon Railroad Co.,
Ltd.; Hankyu Hanshin Express Holdings Corporation; Hankyu Hanshin Express Co. Ltd.; Hanshin Air Cargo Co.,
Ltd.; Hanshin Air Cargo USA, Inc.; Nissin Corporation; Nissin International Transport U.S.A., Inc.; Vantec
Corporation; Vantec World Transport (USA), Inc.; “K” Line Logistics, Ltd.; “K” Line Logistics (U.S.A.), Inc.;
Yamato Global Logistics Japan Co., Ltd.; Yamato Transport U.S.A., Inc.; MOL Logistics (Japan) Co., Ltd.; MOL
Logistics (U.S.A.), Inc.; United Aircargo Consolidators, Inc.; Japan Aircargo Forwarders Association; Shanghai
International Freight Forwarders Association; and Spedlogswiss, aka the Association of Swiss Forwarders
(collectively “defendants”). The Complaint also names unspecified “John Doe Defendants 1-10.”

2
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Corporation (U.S.A.) (collectively “Morrison”); (9) UTi Worldwide, Inc. (“UTi”); and (10) ABX
Logistics Worldwide NV/SA (“ABX”). Plaintiffs also seek approval of their plan of allocution,
as well as an interim fee award and reimbursement of expenses.

I held a fairness hearing on August 9, 2013, at which objectors to the final
approval of the settlement agreements appeared and argued orally. | hereby approve the ten
settlement agreements and the plan of allocation. Co-lead counsel are directed to submit a
supplemental fee application and expenses request as discussed below.

BACKGROUND
A. Litigation Background

Plaintiffs commenced this action on January 3, 2008. See Compl., ECF No. 1.
On July 21, 2009 they filed a first amended complaint. See Am. Compl., ECF No. 117. On
November 16, 2009 defendants moved to dismiss the first amended complaint. Mot. to Dismiss
Am. Compl., ECF Nos. 233-35, 239-40, 242, 247. On October 7, 2010 the parties stipulated to
the filing of a second amended complaint, with the pending motions to dismiss deemed
responsive to this complaint. See 2d Am. Compl., ECF No. 460. On January 4, 2011 Magistrate
Judge Pohorelsky issued a Report and Recommendation (“R & R”), in which he recommended
that virtually all the claims in the second amended complaint be dismissed without prejudice and
with leave to replead. Precision Associates, Inc. v. Panalpina World Transport (Holding) Ltd.,
No. 08-cv-42, 2011 WL 7053807 (E.D.N.Y. Jan. 4, 2011). On August 13, 2012 | adopted
Magistrate Judge Pohorelsky’s R & R in its entirety. Precision Associates, Inc. v. Panalpina
World Transport (Holding) Ltd., No. 08-cv-42, 2012 WL 3307486 (E.D.N.Y. Aug. 13, 2012).
On November 15, 2012 plaintiffs filed a third amended complaint. See 3d Am. Compl., ECF No.

677. On February 27, 2013 non-settling defendants moved to dismiss the third amended
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complaint. Mot. to Dismiss 3d Am. Compl., ECF Nos. 727, 778, 781-83, 786-87, 789, 798, 803,
806, 808. Magistrate Judge Pohorelsky heard oral argument on the motions on June 13, 2013.
Minute Order, June 18, 2013, ECF No. 8309.
B. The Settlement Agreements

1. The Schenker Settlement Agreement

On July 7, 2009 counsel for plaintiffs and counsel for Schenker signed a
settlement agreement. Pursuant to the proposed agreement, Schenker agreed to pay $8,750,000
into the settlement fund, Schenker Settlement § 11.B.1,% representing 7.9% of its affected
revenues,* Pls.” Mem. in Supp. Mot. Final Approval 12, ECF No. 855. In addition, Schenker
agreed to provide extensive cooperation to plaintiffs in their ongoing prosecution of the case.
Schenker Agreement § 11.B.3.

The agreement proposes a settlement class of “[a]ll persons . . . who directly
purchased Freight Forwarding Services for shipments within, to, or from the United States from

any of the Defendants or any subsidiary or affiliate thereof, at any time during the period from

3 The Schenker settlement agreement was filed as Exhibit A to the Declaration of Joseph Bruckner

in Support of Plaintiffs’ Motion to Preliminarily Approve the Schenker, Vantec, and EGL Settlements, ECF No.
527-2.

4 Plaintiffs define “affected revenues” as “[p]laintiffs’ estimates of the whole amount of the non-
trebled surcharges, for the duration of each conspiracy surcharge claim, on . . . the following alleged conspiracies in
which that Settling Defendant allegedly participated: Security Surcharge, New Export System (“NES”) Surcharge,
Chinese Currency Adjustment Factor (“CAF”), Peak Season Surcharge, Air Automated Manifest System surcharge
(“AMS”), Ocean AMS, Japanese AMS, Japanese Fuel, the Japanese Securities and Explosives surcharge, and the
Japanese Regional Conspiracy.” Pls.” Mem. in Supp. Mot. Final Approval 2 n.5, ECF No. 855. This estimate “is
based upon information obtained from settling Defendants and other sources” and “compares 90% of [each settling
Defendant’s] guaranteed settlement payments . . . to their Affected Revenues.” Id.

Hewlett-Packard (“HP”), a class member who objects to the Schenker settlement agreement,
argues that plaintiffs” estimates are simply estimates and that “[n]either the Court nor class members can subject
Plaintiffs” estimate to the requisite careful scrutiny . . . because no further breakdown or analysis is provided.” HP
Mem. in Opp. Mot. Final Approval 9 n.5, ECF No. 861. But Dell, a class member who also objects to the Schenker
settlement agreement, relies on these numbers in its papers in opposition to the motion. See, e.g., Dell Mem. in Opp.
Mot. Final Approval 3, ECF No. 858. Given the current stage of litigation, the Court acknowledges an inevitable
information gap regarding “affected revenues,” but is not inclined to disregard plaintiffs’ estimates. See In re Air
Cargo Shipping Services Antitrust Litigation, No. 06-md-1775, 2009 WL 3077396, at *9 (E.D.N.Y. Sept. 25, 2009)
(accepting plaintiffs’ estimate of the percentage of affected revenues represented by settlement amount).
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January 1, 2001 to the Effective Date of this Settlement Agreement.” 1d. § I11.D.1. In defining
the right of exclusion from the settlement class, the proposed agreement contains an opt-out
provision, which provides as follows:

[A]ny Opt-Out Class Member that elects to exclude itself from the

Settlement shall have and shall be deemed to have[] elected to

exclude itself from the Actions for all purposes, including but not

limited to any and all future prosecution of the Actions by Class

Counsel, any and all discovery undertaken in the Actions, and any

and all future settlements with any named Defendants or any

Defendant named in the future in the Actions.
Id. § 11.D.4.c.

2. The Vantec Settlement Agreement

On April 26, 2011 counsel for plaintiffs and counsel for Vantec signed a
settlement agreement. Pursuant to the proposed agreement, Vantec agreed to pay $9,900,000
and 100% of its proceeds from the Air Cargo MDL (with a guaranteed minimum of $300,000 in
such proceeds) into the settlement fund. Vantec Settlement § 11.A.1.° Thus far, the Vantec
settlement amounts to approximately $10,614,263.21,° representing 53% of Vantec’s affected
revenues. Pls.” Mem. in Supp. Mot. Final Approval 12. In addition, Vantec agreed to provide
substantial cooperation to plaintiffs in their ongoing prosecution of the case. Vantec Settlement
§1LA.2.

The Vantec settlement includes a “most favored nation” (“MFN”) provision,
applicable to subsequent settlements between plaintiffs and Japanese defendants. Id. § I1.D.1.

The provision establishes a “Settlement Ratio” of 88.35%, defined as the ratio of the settlement

amount to the fuel, AMS, and security and explosives surcharge revenues for air cargo shipments

> The Vantec settlement agreement was filed as Exhibit C to the Declaration of Joseph Bruckner in

Support of Plaintiffs’ Motion to Preliminarily Approve the Schenker, Vantec, and EGL Settlements, ECF No. 527-4.
This amount reflects the fixed amount of $9,900,000 in addition to the value of any Air Cargo
MDL proceeds received to date. Pls.” Mem. in Supp. Mot. Final Approval 12 n.14.

5
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from Japan to the United States from October 2002 to November 2007. Id. § 11.D.3. The MFN
provision states that if the Settlement Ratio in a subsequent settlement between plaintiffs and a
Japanese defendant is less than 88.35%, Vantec “will be entitled to receive . . . an amount
sufficient to reduce [Vantec’s] Settlement Ratio to the Settlement Ratio for that” subsequent
settling defendant. 1d. § 11.D.4. The MFN provision does not apply to Japanese defendants that
are “insolvent or bankrupt, or [have] an inability to pay the amount that would be required by the
application of the . . . Settlement Ratio.” Id. § I1.D.6. Itis also inapplicable if a motion by
plaintiffs for class certification is denied or if summary judgment has been granted against
plaintiffs’ claims. 1d. 8 11.D.8.

3. The EGL Settlement Agreement

On May 12, 2011 counsel for plaintiffs and counsel for EGL signed a settlement
agreement. Pursuant to the proposed agreement, EGL agreed to pay $10,000,000 and 100% of
its proceeds from the Air Cargo MDL (capped at $10,000,000) into the settlement fund. EGL
Settlement § 11.C.1." Thus far, the EGL settlement amounts to approximately $18,574,850.25,
representing 189.5% of EGL’s affected revenues. Pls.” Mem. in Supp. Mot. Final Approval 13.
In addition, EGL agreed to provide cooperation to plaintiffs in their ongoing prosecution of the
case. EGL Settlement § 11.C.3.

4, The Expeditors Settlement Agreement

On February 28, 2012 counsel for plaintiffs and counsel for Expeditors signed a
settlement agreement. Pursuant to the proposed agreement, Expeditors agreed to pay 70% of its

proceeds from the Air Cargo MDL into the settlement fund. Expeditors Settlement § 11.B.1.°

! The EGL settlement agreement was filed as Exhibit B to the Declaration of Joseph Bruckner in

Support of Plaintiffs’ Motion to Preliminarily Approve the Schenker, Vantec, and EGL Settlements, ECF No. 527-3.
8 The Expeditors settlement agreement was filed as Exhibit A to the Declaration of Joseph Bruckner
in Support of Plaintiffs” Motion to Preliminarily Approve the Expeditors Settlement, ECF No. 576-2.

6
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Thus far, the Expeditors settlement amounts to approximately $10,872,222.08, representing 43%
of Expeditors’ affected revenues. Pls.” Mem. in Supp. Mot. Final Approval 14.

5. The Nishi-Nippon Settlement Agreement

On May 9, 2012 counsel for plaintiffs and counsel for Nishi-Nippon signed a
settlement agreement. Pursuant to the proposed agreement, Nishi-Nippon agreed to pay
$20,082,896 and 50% of its proceeds from the Air Cargo MDL (capped at $500,000) into the
settlement fund. Nishi-Nippon Settlement § 11.A.1.° In addition, Nishi-Nippon agreed to
provide cooperation to plaintiffs in their ongoing prosecution of the case. Id. 8 IlLA.2. The
Nishi-Nippon settlement includes a MFN clause virtually identical to that contained in the
Vantec settlement. Id. § I1.D.

6. The UAC Settlement Agreement

On August 9, 2010 counsel for plaintiffs and counsel for UAC signed a settlement
agreement. Pursuant to the proposed agreement, UAC agreed to pay $295,275 and 75% of its
proceeds from the Air Cargo MDL into the settlement fund. UAC Settlement § 11.B.1.*° Thus
far, the UAC settlement amounts to approximately $295,275, representing 50% of UAC’s
affected revenues. Pls.” Mem. in Supp. Mot. Final Approval 15. In addition, UAC agreed to
provide cooperation to plaintiffs in their ongoing prosecution of the case. UAC Agreement §
11.B.2.

7. The KN Settlement Agreement

On September 14, 2012 counsel for plaintiffs and counsel for KN signed a

settlement agreement. Pursuant to the proposed agreement, KN agreed to pay $28,000,000 and

S The Nishi-Nippon settlement agreement was filed as Exhibit A to the Declaration of Joseph

Bruckner in Support of Plaintiffs’ Motion to Preliminarily Approve the Nishi-Nippon Settlement, ECF No. 590-2.
10 The UAC settlement agreement was filed as Exhibit A to the Declaration of Joseph Bruckner in
Support of Plaintiffs’ Motion to Preliminarily Approve the Nishi-Nippon Settlement, ECF No. 639-1.

7
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99.7% of its proceeds from the Air Cargo MDL into the settlement fund. KN Settlement §
[I.LA.1.* Thus far, the KN settlement amounts to approximately $34,244,829.80, representing
26% of KN’s affected revenues. Pls.” Mem. in Supp. Mot. Final Approval 15.

8. The Morrison Settlement Agreement

On October 5, 2012 counsel for plaintiffs and counsel for Morrison signed a
settlement agreement. Pursuant to the proposed agreement, Morrison agreed to pay $1,678,700
and 72.5% of its proceeds from the Air Cargo MDL into the settlement fund. Morrison
Settlement § 11.A.1.*2 Thus far, the settlement amounts to approximately $1,678,700,
representing 93% of Morrison’s affected revenues. Pls.” Mem. in Supp. Mot. Final Approval 15.
In addition, Morrison agreed to provide cooperation to plaintiffs in their ongoing prosecution of
the case. Morrison Settlement § 11.A.2.

0. The UTi Settlement Agreement

On December 5, 2012 counsel for plaintiffs and counsel for UTi signed a
settlement agreement. Pursuant to the proposed agreement, UTi agreed to pay $3,243,658 and
80.5% of its proceeds from the Air Cargo MDL into the settlement fund. UTi Settlement §
II.LA.2 Thus far, the UTi settlement amounts to approximately $3,243,658, representing 22% of
UTi’s affected revenues. Pls.” Mem. in Supp. Mot. Final Approval 16.

10. The ABX Settlement Agreement

On January 28, 2013 counsel for plaintiffs and counsel for ABX signed a

settlement agreement. Pursuant to the proposed agreement, ABX agreed to pay $3,500,000 into

1 The KN settlement agreement was filed as Exhibit A to the Declaration of Joseph Bruckner in

Support of Plaintiffs’ Motion to Preliminarily Approve the KN Settlement, ECF No. 646-1.

12 The Morrison settlement agreement was filed as Exhibit A to the Declaration of Joseph Bruckner
in Support of Plaintiffs’ Motion to Preliminarily Approve the Morrison Settlement, ECF No. 669-1.

B The UTi settlement agreement was filed as Exhibit A to the Declaration of Joseph Bruckner in
Support of Plaintiffs’ Motion to Preliminarily Approve the UTi Settlement, ECF No. 688-1.

8
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the settlement fund, ABX Settlement § 11.A.1,* representing 58% of ABX’s affected revenues,
Pls.” Mem. in Supp. Mot. Final Approval 16. In addition, ABX agreed to provide cooperation to
plaintiffs in their ongoing prosecution of the case. ABX Settlement § 11.A.2.

11.  Releases

The Schenker settlement agreement contains a release provision that, in
substance, releases Schenker of all claims by settlement class members relating to freight
forwarding services to, from, or within the United States based on any federal, state, local,
statutory, or common law, or any other law, code, rule or regulation of any country or
jurisdiction worldwide, regardless of legal theory or type of relief or damages claimed. Schenker
Settlement 88 1.B.20-22, I1.A. The other nine settlement agreements contain a similar release
provision but provide an exception to the release for claims involving (1) product defect or
breach of warranty; (2) breach of contract, or (3) indirect purchase of freight forwarding services
by persons or entities other than the settlement class members. Vantec Settlement 88 1.B.26-28,
I1.B.; EGL Settlement 8§88 1.B.21-23, 11.B; Expeditors Settlement 88 1.B.17-19, 11.A; Nishi-
Nippon Settlement 8§88 1.B.27-29, 11.B; UAC Settlement 8§88 1.B.27-29, 11.C; KN Settlement §8
1.B.26-28, 11.B; Morrison Settlement 8§88 1.B.25-27, 11.B; UTi Settlement 8§ 1.B.25-27, 11.B; ABX
Settlement 88 1.B.25-27, I1.B.
C. Preliminary Approval of the Settlement Agreements and the Notice Program

1. Preliminary Approval of the Settlement Agreements

On September 23, 2011 | entered an order preliminarily approving the Schenker,

Vantec, and EGL settlement agreements and certifying the settlement classes. Order, Sept. 23,

1 The ABX settlement agreement is filed as Exhibit A to the Declaration of Joseph Bruckner in

Support of Plaintiffs’ Motion to Preliminarily Approve the ABX Settlement, ECF No. 713-1.
9
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2011, ECF No. 530. On May 7, 2012 | entered an order preliminarily approving the Expeditors
settlement agreement and certifying the settlement class. Order, May 7, 2012, ECF No. 587.

On July 2, 2012 Dell, Inc. (“Dell”), Hewlett-Packard Company (*“HP’"), and Sony
Electronics, Inc. and Sony Supply Chain Solutions (Americas), Inc. (collectively “Sony”)
intervened in this action and filed motions to modify the order preliminarily approving the
Schenker settlement agreement.™ See Dell Mot. Modify Preliminary Approval, ECF No. 594;
HP Mot. Modify Preliminary Approval, ECF No. 598. Specifically, Dell, HP, and Sony opposed
the opt-out provision in the Schenker settlement agreement. On September 25, 2012 | denied the
motions to modify the order preliminarily approving the Schenker settlement agreement. Order,
Sept. 25, 2012, ECF No. 659.

On July 9, 2012 I entered an order preliminarily approving the Nishi-Nippon
settlement agreement and certifying the settlement class. Order, July 9, 2012, ECF No. 604. On
September 10, 2012 | entered an order preliminarily approving the UAC settlement agreement
and certifying the settlement class. Order, Sept. 10, 2012, ECF No. 643. On September 18,
2012 1 entered an order preliminarily approving the KN settlement agreement and certifying the
settlement class. Order, Sept. 18, 2012, ECF No. 649. On October 16, 2012 | entered an order
preliminarily approving the Morrison settlement agreement and certifying the settlement class.
Order, Oct. 16, 2012, ECF No. 673. On December 12, 2012 | entered an order preliminarily
approving the UTi settlement agreement and certifying the settlement class. Order, Dec. 12,
2012, ECF No. 692. On January 30, 2013 | entered an order preliminarily approving the ABX

settlement agreement and certifying the settlement class. Order, Jan. 30, 2013, ECF No. 715.

1 Dell, HP, and Sony had previously filed motions to intervene, which | granted. See ECF No. 566

(HP Motion to Intervene) and Order dated March 12, 2012 (granting HP’s unopposed motion); ECF No. 579 (Dell
Motion to Intervene) and Order dated April 27, 2012 (granting Dell’s unopposed motion); ECF No. 618 (Sony
Motion to Intervene) and Order dated August 8, 2012 (granting Sony’s unopposed motion but consigning Sony to
rely on advocacy of Dell and HP).

10
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2. The Notice Program

On July 2, 2012 plaintiffs moved for approval of their class notice program. Mot.
to Approve Class Notice Program, ECF No. 596. Plaintiffs proposed a notice program
consisting of four components: (1) direct mail notice to approximately 2.01 million potential
class members; (2) publication notice in magazines, in-country and international newspapers,
trade publications, and banner and text ads on trade websites; (3) an “earned media” program
consisting of a press release distributed on PR Newswire’s Premier Global Service, which would
reach approximately 18,783 media outlets worldwide, and (4) a settlement website. Id. at 6-10.
On October 10, 2012 | entered an order approving the class notice program on the condition that
plaintiffs make certain revisions to the proposed class notice documents.'® Order, Oct. 10, 2012,
ECF No. 666.

Notice papers were mailed to approximately 2.3 million potential class members
between March 21 and March 29, 2013. Julie Redell Decl. § 6; Katherine Kinsella Decl. | 10-
11.1" Publication notice appeared in magazines, in-country and international newspapers, trade
publications, and banner and text ads on trade websites throughout April and May 2013.
Kinsella Decl. 11 22-30, Ex. E. The press release, conceived as part of the “earned media”
program, was distributed on April 11, 2013. Kinsella Decl. { 33.

The notice papers provided a deadline of June 25, 2013 for class members to opt
out of any settlement. Co-Lead Counsel for plaintiffs represent to the Court that they have
received 183 opt-out requests from a potential class size estimated at over 2 million members.

Pls.” Mem. in Supp. Mot. Final Approval 17 (“This represents a minuscule fraction of the

16 | approved subsequent requests to revise the notice program in order to incorporate subsequent

settlements and to permit minor, ministerial changes to the notice papers. See Order, Nov. 19, 2012; Order, Nov. 21,
2012; Order, Jan. 4, 2013; Order, Feb. 11, 2013; Order, April 5, 2013.

ol The Redell and Kinsella Declarations were respectively filed as Exhibits 1 and 2 to the Pls.” Mot.
for Final Approval, ECF Nos. 854-1, 854-2.
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estimated total Class — less than 1/10 of 1%.”); Redell Decl. { 8. Two class members — Dell and
HP — have objected to final approval of the Schenker settlement agreement. No class members
have objected to final approval of the nine other settlement agreements.
D. The Plan of Allocation

Under the Plan of Allocation, the net settlement funds shall be distributed in two
ways to class members that submit valid claim forms in two ways. Pls.” Mem. in Supp. Mot.
Final Approval 45 & Ex. D. First, 10% of the net settlement funds will be allocated pro rata
based on the total worldwide freight forwarding charges paid for shipments to, from, or within
the United States during the period of January 1, 2001 to September 14, 2012. Id. Second, 90%
of the net settlement funds will be allocated pro rata based on the surcharges paid on the shipping
routes of all defendants “that conspired on that particular surcharge for which a particular Class
Member paid surcharges on freight forwarding services” during the same period.*® Id. at Ex. D.
E. Fee Award Request

Co-Lead Counsel for plaintiffs seek a total interim fee award of $37,077,780.82
payable in the following installments: (1) $32,596,320.32, representing 33% of the settlement
proceeds currently paid into the settlement fund, payable now; (2) $4,459.980.25, representing
33% of the settlement proceeds scheduled to be paid by Schenker, EGL, and UAC upon final
approval of their respective settlement agreements, payable 15 business days following final
approval of those agreements; and (3) $21,480.25, representing 33% of the settlement proceeds

scheduled to be paid by UAC one year following the fairness hearing, payable when UAC

18 The Plan of Allocation provides the following example: “[1]f a Class Member paid surcharges for

a shipment from Japan to the United States, that Class Member would be entitled to a pro rata portion of the net
settlement proceeds from the Defendant(s) who allegedly participated in the conspiracies on the Japan to United
States route.”

12
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forfeits those proceeds. In addition, Co-Lead Counsel seek reimbursement of $811,095.84 in
expenses incurred to date.

DISCUSSION
A. The Settlement Agreements

1. The Standard for Approving a Proposed Settlement

Pursuant to Federal Rule of Civil Procedure 23(e), any settlement of a class action
requires court approval. A court may grant approval of a proposed settlement of a class action if
the settlement is “fair, adequate, and reasonable, and not a product of collusion.” Joel A. v.
Giuliani, 218 F.3d 132, 138 (2d Cir. 2000). In so doing, the court must “eschew any rubber
stamp approval” yet simultaneously “stop short of the detailed and thorough investigation that it
would take if it were actually trying the case.” Detroit v. Grinnell Corp., 495 F.2d 448, 462 (2d
Cir. 1974), abrogated on other grounds by Goldberger v. Integrated Resources, Inc., 209 F.3d
43 (2d Cir. 2000). Judicial discretion is informed by the general policy favoring settlement. See
Weinberger v. Kendrick, 698 F.2d 61, 73 (2d Cir. 1982); see also Denney v. Jenkins & Gilchrist,
230 F.R.D. 317, 328 (S.D.N.Y. 2005) (“There is a strong judicial policy in favor of settlements,
particularly in the class action context. The compromise of complex litigation is encouraged by
the courts and favored by public policy.”) (internal quotation marks, footnotes and citations
omitted), aff’d in part and vacated in part, 443 F.3d 253 (2d Cir. 2006).

To evaluate whether a class settlement is fair, a district court examines (1) the
negotiations that led up to the settlement, and (2) the substantive terms of the settlement. See In
re Holocaust Victims Assets Litigation, 105 F. Supp. 2d 139, 145 (E.D.N.Y. 2000). “The
[negotiation] process must be examined ‘in light of the experience of counsel, the vigor with

which the case was prosecuted, and the coercion or collusion that may have marred the

13



2:13-cv-00703-MOB-MKM Doc # 51-3 Filed 09/03/15 Pg 26 of 125 PgID 751

negotiations themselves.”” Id. at 145-46 (quoting Malchman v. Davis, 706 F.2d 426, 433 (2d
Cir. 1983)). Factors relevant to the substantive fairness of a proposed settlement include: (1) the
complexity, expense, and likely duration of the litigation; (2) the reaction of the class to the
settlement; (3) the stage of the proceedings and the amount of discovery completed; (4) the risks
of establishing liability; (5) the risks of establishing damages; (6) the risks of maintaining the
class action through trial; (7) the ability of the defendant to withstand a greater judgment; (8) the
range of reasonableness of the settlement fund in light of the best possible recovery; and (9) the
range of reasonableness of the settlement fund to a possible recovery in light of all the attendant
risks of litigation. See Grinnell, 495 F.2d at 463.
a. Procedural Fairness

I find that the ten settlement agreements are procedurally fair because they were
each the product of arm’s length negotiations between experienced and able counsel on all sides.
Co-Lead Counsel for plaintiffs represent that the settlements were each “entered into in good
faith, after extensive arms’-length negotiations between experienced and informed counsel on
both sides.” Pls.” Mem. in Supp. Mot. Final Approval 18-19. They further represent that
“Settling Defendants are represented by nationally renowned law firms whose attorneys
skillfully negotiated on behalf of their clients.” Id. at 19. There is nothing in the record to
indicate otherwise. Rather, the record is replete with support that each settlement agreement was
the product of hard fought negotiations, as attested to by counsel in support of their motions for
preliminary approval of each settlement agreement. See Joseph Bruckner Decl. {1 7-8, ECF No.
527-1; Christopher Lovell Decl. 1 3-8, ECF No. 527-5; Daniel Hedlund Decl. {1 6-10, ECF No.
527-6; Bruckner Decl. 11 5-10, ECF No. 576-1; Lovell Decl. {1 4-6, ECF No. 590-1; Benjamin

Jaccarino Decl. Y 3-7, ECF No. 639; Lovell Decl. {1 3-6, ECF No. 646; Lovell Decl. | 3-6,

14
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ECF No. 669; Bruckner Decl. 1 3-6, ECF No. 688; Hedlund Decl. { 4-6, ECF No. 713.
Furthermore, there is no indication that the settlement agreements are a product of collusion or
that they confer, upon the class representative or any portion of the class, “improper[] . . .
preferential treatment.” In re NASDAQ Market-Makers Antitrust Litigation, 176 F.R.D. 99, 102
(S.D.N.Y. 1997). Accordingly, I conclude that the settlement agreements were reached by good-
faith negotiations that were “fair, adequate, and reasonable, and not a product of collusion.” Joel
A., 218 F.3d at 138.

b. Substantive Fairness

1) The Complexity, Expense, and Likely
Duration of the Litigation

From the outset, the potential for this complex litigation to consume considerable
time and resources has been great. Complex factual and legal issues abound. Protracted,
voluminous discovery and dueling experts would no doubt add to the complexity of the
presentation of proof. The losing parties would likely appeal any adverse jury verdicts, thereby
extending the duration of the litigation. Indeed, with respect to the non-settling defendants, this
case may Yet result in enormous expense and remain pending for a significant period of time. It
is undisputed that developing cases against any of the settling defendants would have required
significant time and expense. In addition, as a result of many of these defendants’ bargained-for
cooperation, these settlement agreements may facilitate a more expeditious outcome of the
remaining claims, and may advance the final resolution of this litigation.

(@) The Reaction of the Class to the Settlement

The small number of objectors to the settlements weighs in favor of approval.
Notice papers were mailed to over 2.3 million potential class members; plaintiffs estimate the

class size to number in the hundreds of thousands. Pls.” Mem. in Supp. Mot. Final Approval 4.
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However, only 183 members have opted out. As for objections, only two class members — Dell
and HP — have objected to final approval of the Schenker settlement agreement. (Non-settling
Japanese defendants have also lodged objections against final approval of the Vantec and Nishi-
Nippon settlement agreements). No class members have objected to final approval of the nine
other settlements. See Alba Conte & Herbert Newberg, Newberg on Class Actions § 11.41, at
108 (4th ed. 2002) (“[A] certain number of objections are to be expected in a class action with an
extensive notice campaign and a potentially large number of class members. If only a small
number of objections are received, that fact can be viewed as indicative of the adequacy of the
settlement.”); see also D’Amato v. Deutsche Bank, 236 F.3d 78, 86-87 (2d Cir. 2001) (holding
that “[t]he District Court properly concluded that this small number of objections [18 out of
27,883 notices] weighed in favor of settlement”).

3 The Stage of the Proceedings and the
Amount of Discovery Completed

The purpose of the third Grinnell factor is to “assure the Court that the counsel for
plaintiffs have weighed their position based on a full consideration of the possibilities facing
them.” In re Global Crossing Securities and ERISA Litigation, 225 F.R.D. 436, 458 (S.D.N.Y.
2004) (internal quotation marks and citation omitted). The Schenker settlement agreement was
concluded early in the litigation process, but there is no evidence that it was ill-informed or
premature. Nor is there a requirement that discovery be completed “as long as the court is
assured that the parties had sufficient information about the claims to evaluate intelligently the
desirability of settlement.” In re International Murex Technologies Corporation Securities
Litigation, No. 93-cv-336 (JG), 1996 WL 1088899, at *4 (E.D.N.Y. Dec. 4, 1996); see also
Global Crossing, 225 F.R.D. at 458-59. Plaintiffs note that they “learned of important facts

about the dimensions of the case during the eighteen months prior to the Schenker settlement and
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from the preview of Schenker’s cooperation prior to entering the Schenker settlement.” PIs.’
Mem. in Supp. Mot. Final Approval 23. In assessing these facts, they relied heavily on the
expertise of counsel for plaintiffs, who have “extensive experience with antitrust claims and
complex litigation.” 1d. at 6 (“Class Counsel’s judgment was especially important in estimating
the value of the timely and extensive cooperation provided by Schenker and the improvement
that such cooperation provided in pleading and establishing the alleged conspiracies here.”).

As for the subsequent nine settlement agreements at issue here, the parties
concluded them with the benefit of considerably more robust information. Specifically, this
information included:

(a) the . . . cooperation that had been received from Schenker; (b)

the . . . documents that had been obtained during the litigation from

other Defendants; (c) assertions by each Settling Defendant of their

defenses as well as previews of their cooperation; (d) Class

Counsel’s continuing investigation until the time of each respective

settlement; (e) estimates of the amount of charges by each Settling

Defendant; (f) as to the KN and Expeditors settlements, full-day

mediation sessions with an experienced mediator; and (g) such

other information that became available (including regarding risks

of foreign collection).

Pls.” Mem. in Supp. Mot. Final Approval 6. Accordingly, this Grinnell factor weighs in favor of
a conclusion that the settlement is fair and advantageous to the class.
4) The Risks of Establishing Liability and
Damages, and of Maintaining the Class
Action through the Trial

Plaintiffs continue to litigate against non-settling defendants. Motions to dismiss

all the claims remain pending. As plaintiffs themselves note, to the extent their claims survive

these motions, non-settling defendants appear prepared to vigorously contest their liability. Pls.’

Mem. in Supp. Mot. Final Approval 25. Plaintiffs further note that even if they succeed in
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establishing liability, “they nonetheless would face substantial risks and uncertainty as to the
guantum of damages.” 1d.; see, e.g., In re NASDAQ Market-Makers Antitrust Litigation, 187
F.R.D. 465, 476 (S.D.N.Y. 1998) (“[T]he history of antitrust litigation is replete with cases in
which antitrust plaintiffs succeeded at trial on liability, but recovered no damages, or only
negligible damages, at trial, or on appeal.”). In short, trial of the case would involve significant
risks to plaintiffs and any theory of damages would be hotly contested. Not only have plaintiffs
eliminated the risk of litigating the case against the settling defendants, but several of the settling
defendants’ obligations under the settlements to cooperate may assist plaintiffs to resolve the
action as against the non-settling defendants. Accordingly, this factor weighs in favor of
approval of the settlements.

5) The Ability of Defendants to
Withstand a Greater Judgment

In light of the current economic climate, | find that the settlements represent a
significant commitment by the settling defendants.
(6) The Range of Reasonableness of the
Settlement Fund in Light of the Best
Possible Recovery and the Attendant
Risks of Litigation
The settlement amounts presented here are within the range of reasonableness. In

the aggregate, the settlement proceeds from the ten agreements presently establish a guaranteed

settlement fund worth approximately $112 million.*® Thus, the agreements provide for

9 Plaintiffs assert that the ten settlement agreements establish a $112,356,911.58 guaranteed

settlement fund. But the sum of payments guaranteed thus far, at least as set forth in the Plaintiffs’ Memorandum of
Law in Support of the Motion for Final Approval and the attached Exhibit A, is $111,856,694.34. The discrepancy
is largely resolved in Exhibit O of the Declaration of Joseph Bruckner in support of Co-Lead Counsel’s Motion for
Interim Fee Award and Reimbursement of Expenses: The former exhibit lists Nishi-Nippon’s guaranteed settlement
payment to date as $20,082,896 while the latter lists Nishi-Nippon’s guaranteed settlement payment to date as
$20,582,896. But the sum of payments guaranteed thus far as set forth in that latter exhibit is $112,356,694.34,
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substantial payments to the class members now — relatively early in the litigation — rather them
leaving them with the prospect of uncertain relief later. The settlement fund currently represents
31.2% of the settling defendants’ affected revenues, a percentage that compares favorably with
settlements reached in other price-fixing antitrust class actions. See, e.g. In re Air Cargo, 2009
WL 3077396 (approving settlement representing 10.5% of settling defendant’s affected
revenues); In re Air Cargo, 2011 WL 2909162, at *4 (E.D.N.Y. July 15, 2011) (approving
second wave of settlements and finding that “[w]ith each new settlement,” the percentage of each
settling defendant’s affected revenues represented by the settlement amount “rises by less than
one percent”). Moreover, the settlement proceeds from the agreements will continue to grow as
settling defendants receive payments from the Air Cargo MDL.?

Considering each settlement agreement on an individual basis, | see no reason that
the specific settlement amounts provided for in any of the agreements are outside the range of
reasonableness. Leaving aside the Schenker settlement agreement, which | address below, the
other nine settlement agreements provide for settlement amounts representing significant
percentages of each settling defendants’ affected revenues. The lowest such percentage is
reflected in the UTi settlement, which provides for a fixed cash payment of $3,243,658,
representing 22% of UTi’s affected revenues. See Pls.” Mem. in Supp. Mot. Final Approval 16.
That percentage is certain to grow, given that UTi has further agreed to pay 80.5% of future Air
Cargo MDL proceeds into the Settlement Fund. 1d. But even on its own, the percentage falls

well within the bounds of reasonableness.

which still presents a shortfall of $217.24. | recognize that this shortfall is miniscule compared to the total
guaranteed settlement fund. Nonetheless, these discrepancies in plaintiffs’ papers need to be resolved.

2 The Air Cargo MDL remains ongoing, rendering uncertain the exact amount of settling
defendants’ recovery from that litigation. However, plaintiffs anticipate “that additional Air Cargo recoveries will
be significant” and note that payments to class members from a third wave of settlements are pending. Pls.” Mem.
in Supp. Final Approval 12 n.14. In approving that third wave of settlements, | found that they would produce a
total recovery (after reductions for opt-outs) of $183,432,485.76. In re Air Cargo, 2012 WL 3138596, at *3
(E.D.N.Y. Aug. 2, 2012).
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The Schenker settlement agreement provides for a fixed cash payment of
$8,750,000, representing 7.9% of Schenker’s affected revenues. This financial consideration
alone represents a commitment by Schenker that | cannot dismiss as insignificant or outside the
bounds of reasonableness. Furthermore, the Schenker settlement includes an extensive
agreement to cooperate. Schenker’s cooperation pursuant to this agreement helped to bolster
plaintiffs’ position in the litigation.?* Pls.” Mem. in Supp. Mot. Final Approval 9-10. This
cooperation adds considerable value to the Settlement and must be factored into an analysis of
the overall reasonableness of the agreement.?

In sum, I conclude that the ten proposed settlement agreements are both
procedurally and substantively fair and therefore | approve them.

2. Objections to the Schenker Settlement Agreement

Class members Dell and HP object to the proposed settlement agreement with
Schenker. The crux of their objection is to the agreement’s opt-out provision. That provision
provides as follows:

[A]ny Opt-Out Class Member that elects to exclude itself from the

Settlement shall have and shall be deemed to have[] elected to

exclude itself from the Actions for all purposes, including but not

limited to any and all future prosecution of the Actions by Class

Counsel, any and all discovery undertaken in the Actions, and any

and all future settlements with any named Defendants or any

Defendant named in the future in the Actions.

Schenker Settlement § 11.D.4.c. In other words, class members who choose to opt out of the

Schenker settlement agreement must opt-out out of the litigation altogether, including any future

settlements reached by Co-Lead Counsel for plaintiffs.

2 Dell and HP vigorously contest the actual value of the cooperation provided by Schenker, but |

find that Co-Lead Counsel for plaintiffs are in a superior position to evaluate the value of this cooperation in
strengthening plaintiffs’ claims against non-settling defendants.

2 Similarly, the agreements to cooperate in the Vantec, EGL, Nishi-Nippon, UAC, Morrison and
ABX settlements also enhance the value of those settlements.
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Dell and HP raised this objection prior to my preliminary approval of the

Schenker settlement agreement. At an August 12, 2012 hearing, counsel for HP represented that

Dell, HP, and Sony objected to the opt-out provision primarily on the ground that class members

lack sufficient information to evaluate whether or not to opt out:

THE COURT: As | understand these objections, the essence of
them is an information problem. That is, if you opt out of the
Schenker Settlement and that means you opt out of all future
settlements, you don’t have sufficient information to make an
informed decision as to whether to be in the class or out, correct?

MR. STORTZ: That’s correct, Your Honor.

THE COURT: ... I don’t get the sense that there’s this visceral
reaction against you’re either all in or you’re all out. It’s mostly
just a problem of the timing. That is to say if we had an array of
proposed settlements with all of the defendants and you had to
choose to be in them all or out of them all, you would be fine with
that. . ..

MR. STORTZ: 1 think the Court has put the finger right on it. The
issue when you have one or four or five settlements presented out
of this array of defendants, an array of different conspiracies, some
involving Schenker, some not involving Schenker, that there’s
really a lack of information at this point . . . .

Aug. 12, 2012 Tr. 9:21-10:16.%® In other words, they conceded that they were not objecting in

principle to an opt-out provision of this nature. Regardless, in denying Dell and HP’s motion to

modify the preliminary approval of the Schenker settlement agreement, I held that Dell and HP

[did] not have an independent right to pick-and-choose which
settlement agreements to join or opt out of, unless such a right is
provided for in the agreement itself. See, e.g., In re Del-Val
Financial Corp. Securities Litigation, 162 F.R.D. 271, 275
(S.D.N.Y. 1995) (“[T]he balance struck by Rule 23 would be upset
if individuals could choose to participate in a class for the purposes
of settlement with some defendants, but to exclude themselves
from the settlement with other defendants. Rule 23 requires

23

The transcript is filed as Exhibit A to the Declaration of Michael J. Stortz in Support of Plaintiffs’

Motion for Final Approval, ECF No. 842-2.
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potential class members to make a trade-off: an individual either

decides to remain a class member, bound by any and all judgments

rendered in the class action but spared the expense of litigating on

her own behalf, or she elects exclusion.”).

Order, Sept. 25, 2012, ECF No. 659.

Turning to the information problem, I find Dell and HP’s objections to final
approval of the Schenker settlement agreement unpersuasive. At the August 12, 2012 hearing, |
observed that a larger package of settlements would give class members a better sense of
whether to opt out of the Schenker Settlement.?* Dell and HP try to minimize this package of
settlements, arguing that it represents only about one-third of defendants.? But I find one-third
to be a significant segment of the defendant pool, enough to give class members sufficient
information to determine whether it makes sense to opt out of these settlements and pursue
claims on their own.?

This conclusion is buttressed by the fact that Dell and HP are the only two class
members out of a potential class of hundreds of thousands to object to the Schenker settlement
agreement. Dell and HP argue that the opt-out provision “deprives class members of the
opportunity to freely express their opinions about the adequacy of the settlement,” suggesting

that some critical mass of class members agree with their objection to the settlement, but have

somehow been silenced by the opt-out provision. Dell Objections to Schenker Settlement 3,

2 Dell and HP have placed great weight on my statement at the August 12, 2012 hearing that

“hypothetically, if you know what the lay of the land is [with respect to] 75 percent of the defendants . . . then you
have enough information to know whether to opt out or stay in.” Aug. 12, 2012 Tr. 18:19-22. But that statement
simply posed a hypothetical scenario in which the class members might have sufficient information to decide
whether to opt out; it by no means established 75 as the percentage of defendants that must settle before class
members can make such a decision.

The proper metric here would appear to be the percentage of so-called “affected revenues”
addressed by the settlements, as opposed to the number of settling defendants; Dell and HP do not provide the Court
with a sense of what percentage of “affected revenues” are represented by this package of settlements.

% Intertwined in Dell and HP’s objection to the opt-out provision is the argument that they lack
sufficient information to determine whether the $8,500,000 settlement amount is adequate, particularly with respect
to the actual value of Schenker’s cooperation. But as discussed above, | find the settlement amount alone to be
reasonable financial consideration, and that the value of Schenker’s cooperation further enhances the overall
reasonableness of the settlement agreement.
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ECF No. 843. The opt-out provision may deter some class members from opting out, but it has
no deterrent effect on their ability to object to the Schenker settlement agreement. As plaintiffs
observe, the class is composed of “sophisticated business and Fortune 500 companies” that
certainly possess the wherewithal to file an objection if they wish to the Schenker settlement
agreement. Pls.” Mem. in Supp. Mot. Final Approval 35. Their silence is significant.
Accordingly, I overrule Dell and HP’s objections to the Schenker settlement agreement.

3. Objections to the Vantec and Nishi-Nippon Settlement Agreements

Non-settling Japanese defendants?’ object to the proposed settlement agreements
with Vantec and Nishi-Nippon. Their objection is with the MFN provisions in both agreements,
which are applicable to subsequent settlements between plaintiffs and Japanese defendants. The
MFN provisions establish a “Settlement Ratio” of 88.35%, defined as the ratio of the settlement
amount to the fuel, AMS, and security and explosives surcharge revenues for air cargo shipments
from Japan to the United States from October 2002 to November 2007. Vantec Settlement 8
11.D.3; Nishi-Nippon Settlement § 11.D.3. These MFN provisions state that if the Settlement
Ratio in a subsequent settlement between plaintiffs and a Japanese defendant is less than 88.35%,
Vantec and Nishi-Nippon “will be entitled to receive . . . an amount sufficient to reduce [Vantec
or Nishi-Nippon’s] Settlement Ratio to the Settlement Ratio for that” subsequent settling
defendant. Vantec Settlement § 11.D.4; Nishi-Nippon Settlement § 11.D.4. The MFN provisions
do not apply to Japanese defendants that are “insolvent or bankrupt, or [have] an inability to pay
the amount that would be required by the application of the . . . Settlement Ratio.” Vantec

Settlement § 11.D.6; Nishi-Nippon Settlement § 11.D.6. They are also inapplicable if a motion by

a The non-settling Japanese defendants consist of eight Japanese companies and their U.S.

subsidiaries or affiliates: Hankyu Hanshin Express Holdings Corporation; Hankyu Hanshin Express Co., Ltd.;
Hanshin Air Cargo Co., Ltd.; MOL Logistics (U.S.A.), Inc.; Nippon Express Co., Ltd.; Nippon Express USA< Inc.;
Nissin Corporation; Nissin International Transport U.S.A., Inc.; Yamato Global Logistics Japan Co., Ltd.; Yamato
Transport U.S.A., Inc.; Yusen Air & Sea Service Co., Ltd.; and Yusen Air & Sea Service (U.S.A.), Inc.
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plaintiffs for class certification is denied or if summary judgment has been granted against
plaintiffs’ claims. Vantec Settlement § 11.D.8; Nishi-Nippon Settlement § 11.D.8.

As a threshold matter, plaintiffs contend that non-settling Japanese defendants
lack standing to object to the Vantec and Nishi-Nippon Settlements. “Usually, a nonsettling
defendant lacks standing to object to a court order approving a partial settlement because a
nonsettling defendant is ordinarily not affected by such a settlement.” Zupnick v. Fogel, 989
F.2d 93, 98 (2d Cir. 1993); see also Newberg on Class Actions § 11:55 (“[N]onsettling
defendants in a multiple defendant litigation context have no standing to object to the fairness or
adequacy of the settlement by any other defendants . . . .”). “This rule advances the policy of
encouraging the voluntary settlement of lawsuits.” Id. (quoting Waller v. Financial Corp. of
America, 828 F.2d 579, 583 (9th Cir. 1987)) (internal quotation marks omitted). But “[b]ecause .
.. courts also have a duty to protect the rights of the parties before them, there is a recognized
exception to this general rule which “permit[s] a non-settling defendant to object where it can
demonstrate that it will sustain some formal legal prejudice as a result of the settlement.”” Id.
(citing Waller, 828 F.2d at 583). “In practice, such prejudice has only been found to exist in rare
circumstances, such as where the settlement agreement strips a non-settling party of a claim for
contribution or indemnification, or invalidates a non-settling party’s contract rights.” Armco Inc.
v. North Atlantic Insurance Co. Ltd., No. 98-cv-6084, 1999 WL 173579, at *1 (S.D.N.Y. 1999);
see also id. (A settlement that does not divest non-settling parties of their legal claims or
prevent the assertion of those claims does not constitute legal prejudice to the non-settling
parties.”) (citations omitted); Agretti v. ANR Freight System, Inc., 982 F.2d 242, 247 (7th Cir.
1992) (“Mere allegations of injury in fact or tactical disadvantage as a result of a settlement

simply do not rise to the level of plain legal prejudice.”).
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The MEN provisions at issue do not result in legal prejudice to non-settling
Japanese defendants. Non-settling Japanese defendants object to these provisions primarily on
the ground that they inhibit future settlements between themselves and plaintiffs by establishing
a settlement ratio. This argument best describes a “tactical disadvantage” rather than formal
legal prejudice. At any rate, these provisions may inhibit, but do not prohibit, non-settling
Japanese defendants from negotiating settlements with a settlement ratio below that contained in
the MFN provisions. The MFN provisions simply contemplate that in such a scenario, Vantec
and Nishi-Nippon would receive an amount sufficient to reduce their settlement ratios so that
they are equivalent to that contained in the subsequent settlement.”® Accordingly, | overrule
non-settling Japanese defendants’ objections to the Vantec and Nishi-Nippon Settlements.
B. Plan of Allocation

“As a general rule, the adequacy of an allocation plan turns on . . . whether the
proposed apportionment is fair and reasonable’ under the particular circumstances of the case. In
re Painewebber Ltd. Partnerships Litigation, 171 F.R.D. 104, 133 (S.D.N.Y. 1997), aff’d, 117
F.3d 721 (2d Cir. 1997). “An allocation formula need only have a reasonable, rational basis,
particularly if recommended by experienced and competent class counsel.” In re American Bank
Note Holographics, Inc., 127 F. Supp. 2d 418, 429-30 (S.D.N.Y. 2001) (quotation marks

omitted). Whether the allocation plan is equitable is “squarely within the discretion of the

2 Non-settling Japanese defendants make several arguments to the effect that these MFN provisions

harm the class. In particular, they argue that the provisions are unworkable because they do not articulate how
refunds to VVantec and Nishi-Nippon would be distributed in the event that plaintiffs conclude a settlement with a
non-settling Japanese defendant with a more favorable settlement ratio. For example, they point out that the Vantec
and Nishi-Nippon settlements require the distribution of proceeds to class members upon final approval and that it
would be “impractical to ‘claw back’ cash . . . in order to make the ‘repayments’ to Vantec and N[ishi-Nippon] in
the event of a breach of the MFN provision.” Non-Settling Japanese Ds’ Objections to Mot. Final Approval 12,
ECF No. 841. These arguments may be valid but I am not inclined to consider them given that not a single member
of the class that would be directly affected by such a scenario has raised them.
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district court.” In re PaineWebber, 171 F.R.D. at 132. | find that the plan is both fair and
reasonable, and thus I approve it.

As discussed above, the proposed plan of allocation works as follows. First, 10%
of the net settlement funds will be allocated pro rata based on the total worldwide freight
forwarding charges paid for shipments to, from, or within the United States during the period
January 1, 2001 to September 14, 2012. Pls.” Mem. in Supp. Mot. Final Approval 45 & Ex. D.
Second, 90% of the net settlement funds will be allocated pro rata based on the surcharges paid
on the shipping routes of all defendants “that conspired on that particular surcharge for which a
particular Class Member paid surcharges on freight forwarding services” during the same period.
Id. at Ex. D. The ten settlements at issue each provide that no funds will revert to settling
defendants regardless of the number of opt-outs and regardless of the number of class members
who submit valid claims. 1d. at 3.

I conclude that this plan of allocation, which is recommended by experienced and
competent counsel, is fair, reasonable, and adequate. This conclusion is buttressed by the
relatively small number of opt-outs and absence of objections from class members. Accordingly,
I approve as final the allocation plan.

C. Fee Award

In awarding attorneys’ fees, the Second Circuit has held that both the “lodestar”
method of computation (i.e., hours reasonably expended multiplied by a reasonable hourly rate,
plus an enhancement if deemed appropriate) and the “percentage of the fund” method are
available to district judges in calculating attorneys’ fees in common fund cases. See Goldberger
v. Integrated Resources, Inc., 209 F.3d 43, 50 (2d Cir. 2000). As one court has noted, “[t]he

trend, however, in the Second Circuit, appears to be the utilization of the percentage method.”
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Baffa v. Donaldson Lufkin & Jenrette Securities Corp., No. 96-cv-0583, 2002 WL 1315603, at
*1 (S.D.N.Y. June 17, 2002) (citing In re American Bank Note, 127 F. Supp. 2d 418, 431
(S.D.N.Y. 2001)) (*“Although the law in the Circuit has not been uniform, the trend of the district
courts in this Circuit is to use the percentage of the fund approach to calculate attorneys’ fees.”);
see also Wal-Mart Stores, Inc. v. Visa U.S.A., Inc., 396 F.3d 96, 121 (2d Cir. 2005) (“The trend
in this Circuit is toward the percentage method.”); In re Merrill Lynch & Co., Inc. Research
Reports Securities Litigation, 246 F.R.D. 156, 171 (S.D.N.Y. 2007) (“The trend in the Second
Circuit . . . has been to express attorneys’ fees as a percentage of the total settlement, rather than
to use the lodestar method to arrive at a reasonable rate.”). The percentage method spares the
court and the parties the “cumbersome, enervating, and often surrealistic process of lodestar
computation.” Goldberger, 209 F.3d at 50 (quotation marks omitted). Even when the
percentage method is used, however, the Second Circuit recommends analyzing the
documentation of the hours submitted by counsel as a “cross check” on the reasonableness of the
requested percentage. See id. Courts in this Circuit commonly adhere to this practice. See
Masters v. Wilhelmina Model Agency, Inc., 473 F.3d 423, 436 (2d Cir. 2007) (quoting
Goldberger, 209 F.3d at 49-50).

Regardless of which method of calculation is employed, the key consideration in
awarding fees is what is reasonable under the circumstances. Goldberger, 209 F.3d at 47. The
traditional criteria in determining a reasonable common fund fee include: (1) the time and labor
expended by counsel; (2) the magnitude and complexities of the litigation; (3) the risk of the
litigation; (4) the quality of representation; (5) the requested fee in relation to the settlement; and

(6) public policy considerations. Id. at 50.
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The Second Circuit has cautioned district courts, in applying these criteria, not to
blindly follow a one-size-fits-all “benchmark” in determining the appropriate fee. Such a
practice “could easily lead to routine windfalls where the recovered fund runs into the multi-
millions.” 1d. at 52; see also, e.g., in re NASDAQ Market-Makers Antitrust Litigation, 187
F.R.D. at 486 (“In many instances the increase [in the fund] is merely a factor of the size of the
class and has no direct relationship to the efforts of counsel.””). Thus, in megafund cases
particularly, courts have “traditionally accounted for these economies of scale by awarding fees
in the lower range[s].” Goldberger, 209 F.3d at 52; In re Independent Energy Holdings PLC,
No. 00-cv-6689, 2003 WL 22244676, at *6 (S.D.N.Y. Sept. 29, 2003) (“[T]he percentage used in
calculating any given fee award must follow a sliding-scale and must bear an inverse relationship
to the amount of the settlement. Otherwise, those law firms who obtain huge settlements,
whether by happenstance or skill, will be over-compensated to the detriment of the class
members they represent.”); In re NASDAQ, 187 F.R.D. at 486 (explaining that “absent unusual
circumstances, the percentage will decrease as the size of the fund increases” and thus “[i]n cases
where a class recovers more than $75-$200 million, . . . fees in the range of 6-10 percent and
even lower are common”) (internal quotation marks omitted).

In determining a reasonable fee, it is also my responsibility to act as a “fiduciary
who must serve as a guardian of the rights of absent class members.” Grinnell Corp., 560 F.32d
at 1099 (quotation marks omitted); see also id. (“The point is that plaintiffs in common fund
cases typically are not fully informed. Nor are they able to negotiate collectively, or at arm’s
length. This is why we emphasized . . . that awards in these cases are proper only if made with

moderation.”) (quotation marks omitted). Accordingly, | must assess the requested fee award

28



2:13-cv-00703-MOB-MKM Doc # 51-3 Filed 09/03/15 Pg 41 of 125 PgID 766

with “a jealous regard to the rights of those who are interested in the fund.” Id. at 53 (internal
quotation marks omitted).

Co-Lead Counsel for plaintiffs have requested a fee of 33% of the settlement fund
($37,077,780.82, payable in three installments). They assert that the amount is fair and
reasonable when examined under the Goldberger factors and when *“cross-checked” against that
lodestar. They assert that “[t]he total lodestar . . . from inception of the case through March 31,
20127 is $27,898,295.45. Pls.” Mem. in Supp. Mot. Interim Attorneys’ Fees 16, ECF No. 836.
No objections to the requested fees have been filed.

The first factor I must consider in evaluating an award of attorneys’ fees is the
time and labor expended by Co-Lead Counsel together with other class counsel (collectively
“Class Counsel”). Class Counsel invested significant time in negotiating these settlement
agreements. See Bruckner Decl. 7, ECF No. 527-1 (negotiations with Vantec from mid-2010
to April 2011); Lovell Decl. 1 4, ECF No. 527-5 (negotiations with Schenker from June 2008 to
July 2009); Hedlund Decl. | 6, 8 (negotiations with EGL from January 2010 to May 2011),
ECF No. 527-6; Bruckner Decl. { 5, ECF No. 576-1 (negotiations with Expeditors from 2010 to
February 2012); Lovell Decl. § 3, ECF No. 590-1 (negotiations with Nishi-Nippon from May
2011 to May 2012; Jaccarino Decl. § 3, ECF No. 639 (negotiations with UAC from November
2011 to August 2012); Lovell Decl.  3-6, ECF No. 646 (negotiations with KN from September
2010 to September 2012); Lovell Decl. | 3-6, ECF No. 669 (negotiations with Morrison Express
from June 2012 to September 2012); Bruckner Decl. § 3, ECF No. 688 (negotiations with UTi
from September 2012 to December 2012); Hedlund Decl. { 3-6, ECF No. 713 (negotiations with
ABX from May 2010 to January 2013). This labor included numerous in-person meetings and

conference calls, researching and evaluating the relative strengths and weaknesses of each side’s
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litigation position, and preparing a notice program. However, Class Counsel’s additional efforts
with respect to prosecuting the case generally, such as preparing the Complaint (and
subsequently amending the Complaint), effectuating service, investigating and researching the
freight forwarding industry, and briefing opposition to defendants’ motions to dismiss amount to
time that should not be considered as part of the present fee application because it is not directly
related to the settlement agreements. See Joseph Bruckner Decl. in Supp. Mot. Interim
Attorneys’ Fees {1 4-14, ECF No. 837. Accordingly, | do not find that the time and labor
expended by Class Counsel warrants the 33% fee award.

The second factor is the magnitude and complexities of the litigation. This
litigation is irrefutably complex. Class Counsel spent significant resources gaining an
understanding of the freight forwarding industry as it operates globally. With respect to the
cases against the settling defendants, counsel invested resources researching, analyzing, and
evaluating contested legal and factual issues, in order to negotiate favorable settlements.

Third, in light of the current economic climate, as well as the scope and nature of
the litigation, this action is obviously risky. As discussed above, defendants have vigorously
contested liability and will continue to do so. And even if plaintiffs succeed in establishing
liability, they will face substantial risks in terms of recovering damages. The benefit of this
package of settlements may well facilitate speedier resolution with respect to the remaining
defendants.

Fourth, Class Counsel are highly experienced practitioners in complex litigation
generally and antitrust litigation specifically. The settlement agreements were the result of hard

fought arms’-length negotiation with settling defendants’ respective counsel.
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The fifth factor is the relationship of the fee to the settlement. For the reasons
discussed below, | find an award of 33% of the total settlement to be unreasonable.

The final factor is whether public policy considerations support a substantial fee
award. The Second Circuit has noted that “[i]n the absence of adequate attorneys’ fee awards,
many antitrust actions would not be commenced, since the claims of individual litigants, when
taken separately, often hardly justify the expense of litigation.” Alpine Pharmacy, Inc. v. Chas.
Pfizer & Co., Inc., 481 F.2d 1045, 1050 (2d Cir. 1973). But fees awarded must nonetheless be
reasonable. Fee awards should “provid[e] lawyers with sufficient incentive to bring common
fund cases that serve the public interest,” Goldberger, 209 F.3d at 51, but they should not
provide counsel with a “windfall.”

In light of all these factors and considering all of the circumstances of this case to
date, | find that the requested attorneys’ fee is excessive. My conclusion is not intended to
diminish the commendable efforts of Class Counsel, who have worked vigorously and ably to
achieve these outcomes. Nevertheless, | find that a 33% fee award is not reasonable for several
reasons.

First, the 33% fee award is unreasonable in light of similar cases involving mega-
funds. “To avoid routine windfalls where the recovered fund runs into the multi-millions, courts
typically decrease the percentage of the fee as the size of the fund increases.” In re Interpublic
Securities Litigation, No. 02-cv-6527, 2004 WL 2397190, at *11 (S.D.N.Y. Oct. 26, 2004) (12%
award of $96 million recovery to class) (internal citations and quotation marks omitted). “In
cases where a class recovers more than $75-$200 million, courts weigh the economies of scale
inherent in class actions in fixing a percentage to yield a recovery of reasonable fees.” Inre

NASDAQ Market-Makers Antitrust Litigation, 187 F.R.D. at 486. Thus, “fees in the range of 6-
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10 percent and even lower are common in megafund cases.” Id. at 486-87 (citing cases). Cf.
Goldberger, 209 F.3d at 52 (“[E]mpirical analyses demonstrate that in cases . . . with recoveries
of between $50 and $75 million, courts have traditionally accounted for these economies of scale
by awarding fees in the lower range of about 11% to 19%.”) (citations omitted).

Co-Lead Counsel argue that the megafund analysis is not appropriate here for
several reasons. First, they observe that | did not apply a megafund reduction to fee requests in
the Air Cargo MDL. Co-Lead Counsel Mem. in Supp. Mot. Interim Attorneys’ Fees 14.
Second, they observe that the Second Circuit has never required the application of the megafund
doctrine. 1d. at 14-15. Finally, they argue that the nature of this litigation — “a case with
relatively small government fines for many Defendants and no fines for others, and sixty-eight
individual defendants, twenty-eight Defendant families, and eleven conspiracies — make it the
opposite of and distinguishable from a typical monolithic two-defendant mega conspiracy.” Id.
at 15.

The touchstone for evaluating attorneys’ fees is reasonableness. In the Air Cargo
MDL, I did not apply by rote a megafund reduction to fee requests; nevertheless, | found that the
first request for attorneys’ fees — in the amount of 25% of total settlement — to be unreasonable in
light of the factors for evaluating such a request and the circumstances of that case. In re Air
Cargo, 2009 WL 3077396, at *12-*16. The Second Circuit may not mandate the application of
the megafund doctrine, but to the extent that the reasoning underlying such a doctrine coalesces
with an evaluation of reasonableness, that doctrine provides useful guidance for considering an
application for attorneys’ fees. And I am, of course, required to consider the particular nature of

this litigation, including the number of defendants and particular constellation of claims, in
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determining the reasonableness of the fee request. Indeed, one of the factors that I considered
above was the magnitude and complexities of this litigation.

Using reasonableness as the touchstone, but keeping in mind the megafund
doctrine, I consider the 33% fee award to be unreasonable. In the Air Cargo MDL, which Co-
Lead Counsel themselves have used as an apt comparator, | reduced a request for a 25% fee
award to 15% brought in connection with the first settlement, In re Air Cargo, 2009 WL
3077396, at *16, and subsequently approved requests for a 25% fee award brought in connection
with a second and third wave of settlements, In re Air Cargo, 2012 WL 3138596, at *5-*6; In re
Air Cargo, 2011 WL 2909162, at *5-*7. Moreover, my reasoning for reducing the first fee
request in the Air Cargo MDL — from 25% to 15% — applies with equal force here. | found it
inappropriate, as | do here, to grant a fee request in connection with settlement agreements by
reference to the total number of hours expended on the litigation as a whole.?® While much of
the work the attorneys have done is related to the settlement agreements, a significant percentage
is not. The other work pertains to prosecuting the case against non-settling defendants, and
counsel should be compensated for that work if and when they are successful in prosecuting
those claims. Accordingly, I direct Co-Lead Counsel to submit a supplemental fee application

and expenses request limited to work performed with respect to the ten settlements.*

2 For that reason, | do not find the lodestar cross-check to be particularly helpful here, although I

note that the fee award represents a multiplier of 1.3 on the lodestar.

At oral argument, Co-Lead Counsel represented that it would be difficult to disentangle the work
performed on the settlement agreements from the work performed on the litigation as a whole. But their motion for
attorneys’ fees describes discrete aspects of the litigation (for which they request compensation) that are not directly
related to the settlement agreements. As discussed above, these aspects include preparing the Complaint (and
subsequently amending the Complaint), effectuating service, investigating and researching the freight forwarding
industry, and briefing opposition to defendants” motions to dismiss. See Bruckner Decl. in Supp. Mot. Interim
Attorneys’ Fees 11 4-14. Moreover, at least some of this work is documented in the charts submitted by Co-Lead
Counsel in support of their motion for attorneys’ fees. See, e.g., Bruckner Decl. in Supp. Mot. Interim Attorneys’
Fees Ex. A, ECF No. 837-1 (reporting hours expended on various aspects of litigation including “Investigations &
Factual Research,” “Discovery,” “Pleadings, Briefs (drafting, serving, filing & legal research,” “Trial &
Preparation,” and “Litigation Strategy, Analysis & Case Management”).
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CONCLUSION
For the reasons stated above, the EGL and Expeditors settlement agreements are
approved, and all claims against those defendants by those members of the settlement class who
have not timely exercised their right to be excluded from the settlement agreements are
dismissed with prejudice. My grant of final approval to the Schenker, VVantec, Nishi-Nippon,
UAC, KN, Morrison Express, UTi, and ABX settlement agreements will be held in abeyance
until September 2, 2013.%" Co-Lead Counsel shall submit a supplemental fee application and

expenses request by September 10, 2013.

So ordered.

John Gleeson, U.S.D.J.

Dated: August 27, 2013
Brooklyn, New York

3 On June 20, 2013 Co-Lead Counsel informed the Court by letter that settling defendants had not

served notices for these settlements 90 days prior to the fairness hearing as required under the Class Action Fairness
Act (“CAFA”). These CAFA notices were sent on June 3, 2013. Accordingly, under CAFA, the Court may not
enter final approval of these settlement agreements until the 90-day CAFA notice period expires on September 2,
2013.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IN RE: PROCESSED EGG PRODUCTS

ANTITRUST LITIGATION
MDL No. 2002
08-md-02002

THIS DOCUMENT APPLIES TO:
ALL DIRECT PURCHASER
PLAINTIFF ACTIONS

ORDER GRANTING FINAL APPROVAL OF THE CLASS ACTION SETTLEMENT
BETWEEN DIRECT PURCHASER PLAINTIFFS AND DEFENDANTS MOARK, LLC,
NORCO RANCH, INC., AND LAND O’LAKES, INC.

AND NOW, this 16th day of July, 2012, upon consideration of the Motion for Final
Approval of the Class Action Settlement Between Plaintiffs and Defendants Moark, LLC, Norco
Ranch, Inc., and Land O’Lakes, Inc. (Doc. No. 465), and following a final fairness hearing, in
accordance with Federal Rule of Civil Procedure 23, it is hereby ORDERED that the Motion
(Doc. No. 465) is GRANTED as outlined in this Order and the accompanying Memorandum.

Based on the Court’s review of the proposed Settlement Agreement Between Direct
Purchaser Plaintiffs and Defendants Moark, LLC, Norco Ranch, Inc., and Land O’Lakes, Inc.
(“Settlement Agreement”), and the entire record of this case, and having conducted a final
fairness hearing on the matter, the Court determines as follows:

1. The Court has jurisdiction over the subject matter of this action.

2. Terms used in this Order that are defined in the Settlement Agreement, unless

otherwise defined herein, have the same meanings in this Order as in the Settlement Agreement.
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3. The following Settlement Class, as defined in the Settlement Agreement, which
was conditionally certified in the Court’s Order granting preliminary approval of this settlement,
is certified for settlement purposes only as follows:

All persons and entities that purchased eggs, including Shell Eggs and Egg
Products, produced from caged birds in the United States directly from any
Producer, including any Defendant, during the Class Period from January 1, 2000
through the date when notice of the Court’s entry of an order preliminarily
approving this settlement and certifying a Class for settlement purposes is first
published.

a.) Shell Egg SubClass

All individuals and entities that purchased Shell Eggs produced from
caged birds in the United States directly from any Producer including any
Defendant, during the Class Period from January 1, 2000 through the date
when notice of the Court’s entry of an order preliminarily approving this
settlement and certifying a Class for settlement purposes is first published,
excluding individuals and entities that purchased only “specialty” Shell
Eggs (certified organic, nutritionally enhanced, cage-free, free-range, and
vegetarian-fed types) and “hatching” Shell Eggs (used by poultry breeders
to produce breeder stock or growing stock for laying hens or meat).

b.) Egg Products SubClass

All individuals and entities that purchased Egg Products produced from
Shell Eggs that came from caged birds in the United States directly from
any Producer, including any Defendant, during the Class Period from
January 1, 2000 through the date when notice of the Court’s entry of an
order preliminarily approving this settlement and certifying a Class for
settlement purposes is first published, excluding individuals and entities
that purchased only “specialty” Egg Products (certified organic,
nutritionally enhanced, cage-free, free-range, and vegetarian-fed types).

Excluded from the Class and SubClasses are Producers, and their respective
parents, subsidiaries and affiliates, all government entities, as well as the Court
and staff to whom this case is assigned, and any member of the Court’s or staff’s
immediate family.
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4, The Court finds, as discussed more thoroughly in the accompanying
Memorandum, that the Settlement Class satisfies the applicable prerequisites for class action
treatment under Federal Rule of Civil Procedure 23(a) and (b). The Settlement Class is so
numerous that joinder of all members is not practicable, there are questions of law and fact
common to the Settlement Class, the claims of the Class Representatives are typical of the claims
of the Settlement Class, and the Class Representatives will fairly and adequately protect the
interests of the Settlement Class. For purposes of this settlement, questions of law and fact
common to the members of the Settlement Class predominate over any questions affecting only
individual members, and a class action is superior to other available methods for the fair and
efficient adjudication of the controversy.

5. Notice of the Settlement Agreement to the Settlement Class required by Rule 23(e)
of the Federal Rules of Civil Procedure has been provided in accordance with the Court’s Orders
granting preliminary approval of this settlement and notice of this settlement, and such Notice
has been given in an adequate and sufficient manner; constitutes the best notice practicable under
the circumstances; and satisfies Federal Rules of Civil Procedure 23(c)(2)(B) and 23(e) and due
process.

6. Defendants have filed notification of this settlement with the appropriate federal
and state officials pursuant to the Class Action Fairness Act of 2005 (“CAFA”), 28 U.S.C.

§ 1715.

7. As discussed more thoroughly in the accompanying Memorandum, the Court
finds that the Settlement Agreement is sufficiently fair, reasonable and adequate to the
Settlement Class pursuant to Federal Rule of Civil Procedure 23(e). Specifically, the Court finds

that the settlement meets the standard for an initial presumption of fairness. Additionally, the
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Court’s analysis of the factors set forth in Girsh v. Jepson, 521 F.2d 153 (3d Cir. 1975), and
factors set forth in In re Prudential Insurance Co. American Sales Practice Litigation Agent
Actions, 148 F.3d 283 (3d Cir. 1998), as appropriate, leads to the conclusion that the relevant
considerations weigh in favor of finding the settlement is fair, reasonable and adequate under
Federal Rule of Civil Procedure 23(e).

9. The Settlement Agreement is finally approved pursuant to Federal Rule of Civil
Procedure 23(e) of the Federal Rules of Civil Procedure as fair, reasonable, and adequate, and the
parties are directed to consummate the Settlement Agreement in accordance with its terms.

10. The United States District Court for the Eastern District of Pennsylvania shall
retain jurisdiction over the implementation, enforcement, and performance of this Settlement
Agreement, and shall have exclusive jurisdiction over any suit, action, motion, proceeding, or
dispute arising out of or relating to this Settlement Agreement or the applicability of this
Settlement Agreement that cannot be resolved by negotiation and agreement by Plaintiffs and
Moark, LLC, Norco Ranch, Inc., and Land O’Lakes, Inc. This Settlement Agreement shall be
governed by and interpreted according to the substantive laws of the Commonwealth of
Pennsylvania without regard to its choice of law or conflict of laws principles. Moark, LLC,
Norco Ranch, Inc., and Land O’Lakes, Inc. submit to the jurisdiction in the Eastern District of
Pennsylvania only for the purposes of this Settlement Agreement and the implementation,
enforcement and performance thereof. Moark, LLC, Norco Ranch, Inc., and Land O’Lakes, Inc.
otherwise retain all defenses to the Court’s exercise of personal jurisdiction over Moark, LLC,
Norco Ranch, Inc., and Land O’Lakes, Inc.

BY THE COURT:
S/Gene E.K. Pratter

GENE E.K. PRATTER
United States District Judge
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Mario N. Alioto (56433)
Lauren C. Russell (241151)

2280 Union Street

San Francisco, CA 94123

Telephone: 415-563-7200
Facsimile: 415- 346-0679

Email: malioto{@tatp.con;
laurenrussell{tatp.com

Interim Lead Counsel for the
Indirect Purchaser Plaintiffs

IN RE: CATHODE RAY TUBE (CRT)
ANTITRUST LITIGATION

This Document Relates to:

All Indirect Purchaser Actions

TRUMP, ALIOTO, TRUMP & PRESCOTT LLP

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

Master File No. CV-07-5944-SC
MDL Ne. 1917

ORDER GRANTING
FINAL APPROVAL OF SETTLEMENT
WITH CHUNGHWA PICTURE TUBES,
LTD.

Hearing Date: March 15,2012

Time: 2:00 p.m.

JAMS: Two Embarcadero Center, Suite 1500
Judge: Honorable Samuel Conti

Special Master: Charles A. Legge (Ret.)

Indirect Purchaser Plaintiffs’ (“Plaintiffs”) request for final approval of the settlement
entered into with Chunghwa Picture Tubes, Ltd. (“Settling Defendant™) and preliminarily
approved by this Court on August 9, 2011 (the “Settlement”) (see Docket Entry (“DE”) 993)
came on for hearing before Special Master Charles A. Legge (Ret.) (the “Hearing™) on March
15, 2012. The Special Master has considered the relief requested, the papers filed in support

1
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of this motion and in support of the motion for preliminary approval (see DE 884)," and all
other arguments presented at the hearing. Due and adequate notice having been given, and
good cause appearing therefor, it is:

ORDERED, ADJUDICATED AND DECREED THAT:

1. This Court has jurisdiction over the subject matter of the request and all
matters relating thereto, including all members of the Class.

2. For purposes of this Order, except as otherwise set forth herein, the Special
Master adopts and incorporates the definitions contained in the Settlement.

3. For settlement purposes only and pursuant to Federal Rule of Civil Procedure
23, the Special Master determines that the following settlement class (the “Class™) be

certified:

All persons and or entities who or which indirectly purchased in the United
States CRT Products manufactured and/or sold by the Defendants, or any
subsidiary, affiliate, or co-conspirator thereof, at any time during the period
from at least March 1, 1995 through at least November 25, 2007, except, for
purposes of claims on behalf of Illinois persons (as defined by 740 ILCS 10/4)
under 740 Ill. Comp. Stat. § 10/7(2) and Oregon natural persons under ORS §§
646.780(5)(a). Such Illinois and Oregon persons (as identified in the preceding
sentence) shall instead be represented by the Attorney General of their state
pursuant to the parens patriae authority granted to each Attorney General by
those statutes. Specifically excluded from this Class are claims on behalf of
Washington persons (as defined by RCW 19.86.010) for purposes of claims
under RCW 19.86.080(1); the Defendants; the officers, directors or employees
of any Defendant; any entity in which any Defendant has a controlling interest;
and, any affiliate, legal representative, heir or assign of any Defendant. Also
excluded are any federal, state or local government entities, any judicial officer
presiding over this action and the members of his/her immediate family and

! A copy of the Settlement Agreement is attached as Exhibit 1 to the Declaration of Mario N.

Alioto In Support Of Motion For Preliminary Approval Of Class Action Settlement With
Chunghwa Picture Tubes, Ltd. See DE 884-1.

2 Pursuant to the Special Master’s Report and Recommendations Regarding Proposed
Settlement With Chunghwa (DE 970), the Class definition approved by the Court is different
from the Class definition in the Settlement Agreement.
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judicial staff, and any juror assigned to this action.

4. The Special Master further finds that the prerequisites to a class action under
Federal Rule of Civil Procedure 23 are satisfied for settlement purposes in that:

(a) there are thousands of class members and therefore joinder of all members is
impracticable;

(b) there are questions of law or fact common to the class which predominate
over individual issues;

(c) the claims or defenses of the class plaintiffs are typical of the claims or
defenses of the class; and

(d) the class plaintiffs will fairly and adequately protect the interests of the class,
and have retained counsel experienced in complex antitrust class action litigation who have
and will continue to adequately represent the class.

5. Those persons or entities set out in Exhibit 1 attached hereto, have timely and
validly requested exclusion from the Class and, therefore, are excluded.

6. Due and adequate notice of the Settlement was provided to the Class,
including notice of the Settlement that was disseminated by publications in newspapers,
Sunday supplements, direct mail and press releases, as well as postings on the website
established for this case, www.CRTsettlement.com. Such notice was given in accordance
with this Court’s Order Granting Preliminary Approval of Class Action Settlement with
Defendant Chunghwa Picture Tubes, Ltd. See DE 993. Such notice adequately advised the
Class of the Settlement, of their right to exclude themselves from the Class or to object to the
Settlement. The manner of giving notice provided in this case fully satisfies the requirements
of Federal Rule of Civil Procedure 23 and due process, constitutes the best notice practicable
under the circumstances, and constituted due and sufficient notice to all persons entitled
thereto. A full and fair opportunity was provided to the members of the Class to be heard
regarding the Settlement.

7. One objection to the Settlement was filed by Sean Hull. The objection is

3
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hereby overruled on the grounds that the objector has failed to submit proof or otherwise

establish that he is a member of the Class, and therefore lacks standing to challenge the

Plaintiffs’ Memorandum in Support of Final Approval of Class Action Settlement with
Defendant Chunghwa Picture Tubes, Ltd., and as argued at the Final Fairness Hearing.
8. The Settlement is, in all respects, fair, adequate and reasonable to the Class.

Accordingly, the Court hereby grants final approval of the Settlement.

Dated: Muascl I(, 2402 :
J Hon. Charles A. Legge (Rét.)

REVIEWED AND [APPROVED SReliviSBsknim

Dated: Mar. 22, 2012

Settlement. Additionally, the objection is otherwise without merit for the reasons set forth in

Hon. Samuel Conti
United States District Judge

4
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EXHIBIT 1
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REQUESTS FOR EXCLUSION
(All Timely)
REFERENCE NAME COMPLETE DESCRIPTION
1. Circuit City Stores Alfred H. Siegel, as Trustee of the Circuit City

Stores, Inc. Liquidating Trust, on behalf of
itself and Circuit City Stores, Inc. and its
affiliated debtors

2. Old Comp Old Comp Inc. and each of its parents,
predecessors, successors, subsidiaries, agents,
affiliates, partners, acquisitions, assignors,
divisions, departments, and offices, including,
but not Jimited to,
Old Comp Inc. (formerly known as
CompUSA Inc.)
CompUSA GP Holdings Company
CompUSA Holdings Company
CompUSA Stores L.P.
CompUSA Management Company
CompTeam Inc.
Cozone.com Inc.
BeOn Inc. (formerly known as CompUSA
PCInc.)
BeOn Operating Company (formerly known
as CompUSA PC Operating Company)
Computer City Inc.
Good Guys Inc.
Good Guys California, Inc.
Goodguys.com Inc.

3. PBE Consumer Electronics PBE Consumer Electronics, LL.C and related
entities

4. Petters Company Douglas A. Kelley, as Chapter 11 Trustee for
Petters Company, Inc. and related entities and
as Receiver for Petters Company, LLC and
related entities
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5. RadioShack RadioShack Corporation and each of its
parents, predecessors, successors, subsidiaries,
agents, affiliates, partners, acquisitions,
assignors, divisions, departments, and offices,
including, but not limited to, RadioShack
Corporation

6. Sears Sears, Roebuck and Co. and Kmart
Corporation and each of its parents,
predecessors, successors, subsidiaries, agents,
affiliates, partners, acquisitions, assignors,
divisions, departments, and offices, including,
but not limited to,

Sears, Roebuck and Co.

Sears Holdin